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FOREWORD

The M&A global market remained vibrant in 2017
with transactional volume coming in just under
the 2016 level - 2017 was the fifth most active year
in terms of global deal volume.! Global interest
rates remain at historical lows, notwithstanding
the slight increase in US rates. Roughly 15,000
deals transpired in the US, the most in a year

since the beginning of the new millennium, with
cross-border deals accounting for 30% of total
deal volume (down slightly from 36% in 2016). In
its May 2018 global outlook, the Organisation for
Economic Cooperation and Development (“OECD”)
forecasted G20 growth rates of 4% and 4.1%,
respectively, for 2018 and 2019 and forecasted
non-G20 country growth slightly under 4% —
encouraging forecasts all around.

The unprecedented M&A cycle in which we find
ourselves shows no signs of slowing halfway through
2018, either. According to Thomson Reuters, the
number of deals exceeding USD5 billion in value in
2018 will double from 2017. Relative to 2017, overall
M&A deal volume may have declined so far this year,
but deal values have risen.

Although global economic strength clearly

is providing fuel to this hot deal market, the

following key factors are also fanning these flames,
encouraging active market participants to continue
engaging in M&A and those sitting on the sidelines to
abandon their wait-and-see approaches:

United States Tax Reform: The largest US tax
overhaul in more than 30 years provides a reduced
top US corporate income tax rate, dropping from
35% to 21%. In addition, the new law taxes, albeit at a
reduced rate, overseas earnings that were formerly
taxed only upon repatriation, potentially making

it less costly to repatriate offshore cash. Moody’s
estimated that at the end of 2017, US companies
were holding roughly USD1.4 trillion in offshore cash;
if repatriated, these large cash reserves will likely
boost corporate involvement in M&A and potentially
whip up the already frothy valuations the market
exhibits.

Private Equity Dry Powder: High levels of dry
powder available to financial buyers will also
continue to contribute to the deluge of M&A

activity. Data from Preqgin suggest that PE funds

held roughly USD11 trillion in cash at the 2018 mid-
year mark. With such a cash hoard, funds should be
well-positioned for the foreseeable future in M&A,
whether competing with corporate buyers or making
opportunistic investments in the event that a trade
war or other market turbulence materializes.

Brexit and European Elections: Notwithstanding
continued media noise around the UK vote to exit
the European Union ("EU”) and the need for the
various governments to agree on the details of

their prospective trade relationships, the powers
that be appear to have constructed at least an
outline of the path forward and largely alleviated
the main concerns. The dissipation of such fears and
the anticipation of a strong UK economy, should
boost the European markets in the near- to mid-
term. Further, recent election wins in key European
countries by political parties espousing conventional
views should encourage and provide confidence to
the markets as the European economic recovery
continues.

Base Erosion Profit Shifting Initiative (“BEPS”):

The OECD has provided additional clarity into its
BEPS project and its prospective administration. This
has allowed multinationals to focus on compliance
and to make relevant changes to their systems

and processes. As companies’ grasp on BEPS
compliance firms, uneasiness in the market regarding
international tax reform should continue to subside
and provide more certainty with respect to sound tax
planning.

Shareholder Activism: Over the last several years,
shareholder activists have forced spin-offs or other
disentanglements of non-core assets, permitting
companies to focus on their strengths and to create
more nimble and flexible models to gain competitive
advantages. Fortuitously, US tax reform has made
taxable dispositions of assets- as opposed to tax

! Cristerna, H. (2018), 2018 Global M&A Outlook: Navigating consolidation and disruption’, JP Morgan, January 2018.
Available at https:/www.jpmorgan.com/jpmpdf/1320744801603.pdf (Downloaded: 20 August 2018)
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free spin-offs — less burdensome and therefore more
attractive in many cases for US multinationals than
they have been historically. Shareholder activism
should continue to drive M&A opportunities.

In the final analysis, the strong global economy and
the factors mentioned above should continue to fuel
global M&A activity in the short term. Cross-border
M&A should continue to expand at a faster pace
than purely domestic M&A as developing countries
participate to a greater extent than ever in global
markets. All indicators point toward a strong 2018 in
M&A activity, with the transactional bears being held
at bay for at least another year.

This edition of the Taxand Global Guide to M&A Tax
has been designed as a desktop reference book
covering 33 countries and to provide at-a-glance
insight into the tax treatment of global mergers

and acquisitions. It is intended to provide a basic
introduction to M&A tax planning in each of the
diverse fiscal environments in its scope and to
facilitate understanding and conversation between
global M&A tax team members; it should be viewed
as a tool to help multinational advisors find common
ground and mutual understanding, rather than as an
encyclopedia. Global Taxand teams in each of the
covered jurisdictions made essential and invaluable
contributions to this book, and we thank them for
their participation and support in this project. We
are delighted to offer this guide as an example of the
benefits that cross-border collaboration can produce.

Jim Stanley

Head of M&A Tax Service Line

T. +1 415 490 2125

E. jstanley@alvarezandmarsal.com
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

On 29 December 2017, it was published on the Official Gazette the Act No 27.430 (the “Tax Reform Act”), which
introduces several modifications to the former tax regime. The Tax Reform Act is generally effective 1 January
2018. Specifically, the tax reformm measures include changes concerning the corporate income tax rates, dividend
withholding tax, taxation of certain financial investments, indirect capital gains taxation, interest limitation rules, the
definition of a permanent establishment, transfer pricing, fiscal transparency rules and revaluation of assets, among
others. In addition, the Tax Reform Act introduces amendments to value added tax law, tax procedural law, criminal
tax law, social security contributions rules, tax on fuels and tax on the transfer of real estate, among other aspects.

[t is important to point out that the regulatory decree of said Act is still pending.

Also, act No. 26190, as amended by act No. 27191, sets forth the Renewable Energies Promotional Regime which
tends to incentivize the use of renewable energy sources for the production of electricity, and which foresees
significant tax benefits such as anticipated VAT refund, accelerated depreciation and a tax certificate,

among others.

Furthermore, Act No. 27,264 and Act No. 27,349 established a promotional regime for small, medium and micro
companies ("PYMES” in Spanish) and for entrepreneurial activity which includes a number of tax benefits.

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

TON June 7, 2017, Argentina signed the “Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shifting” to update most of its treaties to avoid double taxation in line with BEPS.

Also, Argentina has signed the OECD Declaration on BEPS, the OECD Multilateral Convention on Mutual
Administrative Matters, OECD Declaration on Automatic Exchange of Information and the Multilateral Competent
Authority Agreement.

Treaties to avoid double taxation with Chile, México and United Aralb Emirates were signed in 2015 and 2016 (the
latter still undergoing internal ratification procedures prior to entering into force). Argentine tax authorities in
the most recently signed treaties have adopted several BEPS directives (including LOB provisions, PPT clauses,
and additional considerations regarding “permanent establishment” assessment). Additionally, an amendment
protocol to the treaty currently in force with Brazil was signed in 2017, which foresees many BEPS directives.
Other treaties include anti-abuse clauses, such as the treaties with Spain and Switzerland.

BEPS measures are not new in Argentina. During the last years the Argentine tax authorities challenged tax-
motivated transactions and structures on the basis of ‘substance over form’ principles as construed in case law.
In addition an Argentine government commission was created to review the country’s tax treaty network to
determine whether there was potential for abuse; and new tax information reporting requirements were created,
among other measures.

On 29 December 2017, the Tax Reform Act was approved and many of the changes introduced are in line with
OECD and BEPS standards (mainly regarding interest limitation rules, permanent establishment assessment rules,
“sixth method” regarding transfer pricing rules, Country by Country reporting, Mutual Proceeding Arrangements,
Advance Pricing Proceedings,among other subjects).

GLOBAL GUIDE TO M&A TAX: 2018 EDITION



GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

From a buyer’s perspective
A) Share deals

The procedure is simple.

There is no substantial tax cost.

The tax losses of the Argentinean company are transferred to the buyer. Also, the tax credits arising from taxes
other than income tax remain in the company and, consequently, are 'transferred’ to the buyer.

The Argentine company’s liabilities remain in the company and, consequently, are ‘acquired’ by the buyer. If the
Argentine company’s shares are purchased by an Argentine company, the acquisition cost of the shares cannot
be depreciated for income tax purposes. Regarding acquisitions or investments, the Tax Reform Act provides the
possibility to apply certain actualization [ed.: indexing] methods established in the income tax law under certain
conditions. In certain cases, the shareholder could be subject to said methods.

The purchaser keeps the depreciation terms of the seller’s assets.
B) Asset deals
The procedure is complex.

The tax losses of the seller’'s company are not transferred to the buyer except if the transfer is of a going concern
under a tax-free reorganization .

The business’s ‘non-assessed tax and social security liabilities” are not transferred from the seller to the buyer if
the appropriate notification to the AFIP is made prior to the transfer of the assets and the AFIP does not take any
action within a prescribed period of time.

The seller’s unpaid ‘assessed tax and social security liabilities’” are transferred to the buyer.

The buyer depreciates the acquisition cost of the portion of the purchase price corresponding to the fixed assets.
However, the portion of the purchase price that exceeds the purchase price of the fixed assets and inventories is
considered goodwill of the buyer and is not subject to tax depreciation in Argentina.

From a seller’s perspective
A) Share deals

The sale of S.A., S.A.U, and S.A.S shares or SRL quotas by Argentine companies, Argentine individuals and/or
foreign individuals or companies is subject to income tax (see section 20).

Although the tax debts are transferred to the buyer, the directors of the Argentinean company who were in
charge during the period of such tax debt would remain jointly and severally liable if the Argentinean company
does not pay the tax debt claimed by the AFIP.

The procedure is simple.
B) Asset deals

The sale of assets is subject to taxation. The tax impact for the seller is made up of income tax, VAT on the
transfer of certain assets (VAT is usually not an economic cost for Argentinean taxpayers), tax on debits and
credits in Argentinean bank accounts, turnover tax (generally fixed assets are exempt from this tax) and stamp
tax on certain agreements.
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The seller’s tax losses are not transferred to the buyer, except if the transfer is of a going concern under a
tax-free reorganization.

The seller always remains liable for tax debts related to the assets.

The procedure is complex.

BUY-SIDE

4.

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

In principle, there are no special provisions in Argentina’s income tax law that provide a step-up in the value of
the underlying assets in share deals.

However, each case should be analyzed separately. For example, a step-up could be applicable in a purchase
of assets.

It is important to note that the Tax Reform Act creates a Revaluation of Assets Regime for Taxation and
Accounting Purposes. This regime enables individuals, undivided estates and companies, all of which must be
residents in Argentina, to opt for the reassessment of the assets, which produce argentine source income, in order
to determine the income tax.

For this purpose, said regime provides a method for the revaluation of the assets, by applying a “revaluation
factor” to the original value of the assets. In certain cases, the taxpayer may choose the application of a
revaluation factor or a revaluation performed by an appraiser expert. The adherents to this regime would be liable
for the payment of a special tax on the difference between the asset’s residual value for tax purposes and the tax
value determined, at the time of exercise of the option. The applicable rates vary from 5% to 15%, depending on
the assets involved.

WHAT ARE THE PARTICULAR RULES OF AMORTISATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

As a general rule, Argentina’s income tax law does not allow the deduction of intangibles such as goodwill,
trademarks and similar assets.

However, depreciation of intangible assets with limited economic useful life — such as concessions, patents and
licenses — can be deducted for income tax purposes.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

Interest limitation rules

The Tax Reform Act provides a new limitation on the deduction of interest expenses arising from financial debts
obtained with related parties (either local or foreign companies) and replaces the previously applied rule based
on debt-to-equity ratio exceeding 2:1. This limit will be the greater of 30% of earnings before interest, depreciation,
and amortization, or an amount to be fixed by the executive authority.

If the amount of interest expense is less than the limitation, the unused limitation can be carried forward for three
tax years.

Likewise, if the interest amount exceeds the limit established, the difference can be carried forward for five
tax years.
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Notwithstanding the above, such limitation would not apply on the following:
a) Subjective exceptions:

3 Interest paid by Argentine financial institutions, financial trusts, leasing companies, and/or any other entity
to be determined by the Argentine Government (considering the nature of its main activity).

b) Objective exceptions:
2 Commercial debts
3 The amount of interest revenues obtained by the Argentine entity

332 Any amount of interest, if it is demonstrated that the beneficiary paid income tax in Argentina on those
payments.

These rules are effective for tax years beginning on or after 1 January 2018. Please note that the regulatory decree
of the Tax Reform Act is still pending.

Transfer pricing rules

Argentina’s income tax law also provides transfer pricing provisions relating to deductions for payments by
Argentinean taxpayers to non-Argentinean related parties.

Deductions can only be made to the extent that the terms and conditions agreed upon with the related party are
in accordance with the ‘arm’s length principle’ in Section 14 of the income tax law. This provision basically holds
that any transaction between related parties must be regarded as entered into between independent parties.
This is the case insofar as the consideration and conditions are consistent with normal market practices between
independent parties.

As evidence of compliance with the arm’s length standard, local taxpayers must prepare and submit a transfer
pricing study (that includes comparability and economic analyses). Such transfer pricing studies must include the
functions, activities and risks borne by each party in the transaction and an explanation of the transfer pricing
method used. Failure to submit the transfer pricing study and information returns is subject to severe penalties.

Local taxpayers carrying out transactions with non-resident related parties are also required to maintain
additional documentation, which must demonstrate the correct determination of the prices or profit margins that
are declared in the informative returns and the acceptability of the comparability criteria used in determining

uch prices.

As a result, these transactions are subject to the Argentinean transfer pricing rules. Please note that, in accordance
with Section 15 of the income tax law, transactions made by Argentinean entities, among others, with companies
domiciled, registered or located in low-tax or null-tax jurisdictions listed in its regulatory decree (whether or not
related to the Argentine entities) will not be considered compliant with the arm’s length principle and, therefore,
will be subject to the transfer pricing rules.

In view of the Argentinean transfer pricing provisions; the interest payments in the cases mentioned above should
follow the arm’s length principle in order to allow the Argentinean party its full deduction for income tax purposes.

Test debt/equity

Over the past years, the AFIP has been focusing on the deduction of interest associated with loans granted by
foreign lenders under certain conditions. Based on a series of circumstances such as, among others, the lack of
proper documentation, the absence of usual indemnity and guarantee agreements and interest rates that do not
correspond with market standards, the AFIP has been presuming that the aim of certain loans under scrutiny
was to erode the tax basis of the local borrower. This has resulted in denied deduction of interest payments and
exchange differences.
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Evidence to prove the existence of loan agreements

If the existence of the loan were not proved, the registered liabilities could be considered an 'unjustified wealth
increase’ (subject to taxes accordingly) and the deduction of interest and exchange differences for income tax
purposes could be challenged. In order to avoid any challenges from the AFIP, certain formalities and facts are
relevant or advisable to prove the existence of loan agreements.

Limitations on deduction of loan interest related to the acquisition of shares

AFIP does not allow Argentinean companies to deduct interest payments on loans related to the acquisition of
shares of an Argentinean company.

This is based on the fact that dividends or distribution of profits received by Argentinean entities from other
Argentinean entities were not subject to income tax and, therefore, such interest was not related to the
company’s taxable income.

Therefore, AFIP argues that such deductions do not comply with the general requirements for income
tax deductions.

Nevertheless, since there are conflicting judicial precedents, the subject matter is open to discussion. Please
note that this issue may change as a consequence of the taxation of dividends, which was introduced by the Tax
Reform Act.

7. WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

Common strategies to push down debt on acquisitions include a leveraged buyout of the target company. Under
this scenario the AFIP does not allow Argentinean entities to deduct interest payments if the proceeds of the
loan are applied to the acquisition of an Argentinean company’s shares. This is based on the fact that dividends
or distribution of profits received by Argentinean entities from other Argentinean entities were not subject to
income tax and, therefore, such interest was not related to the company’s taxable income.

In this regard, the AFIP has issued administrative precedents in the last years that have not allowed such interest
deductions. There is also a precedent from Argentina’s Federal Tax Court holding the AFIP’s position, which was
subsequently confirmed by the Federal Court of Appeals (and the Federal Supreme Court for formal reasons).

However, there are also recent judicial precedents in the opposite direction. The jurisprudence is divided.
The Federal Supreme Court has yet to express a direct opinion on the subject matter.

It could be argued that such interest payments should be deductible because:

1. Dividends are taxed both at the distributing company’s level and at the time of distribution, following the
‘integration system’ adopted by Argentina.

2. Future capital gain arising from the sale of Argentinean shares by Argentinean companies, Argentine individuals
and foreign companies or individuals is subject to income tax. Please note that the approach to this matter may
change as a consequence of the taxation of dividends, which was introduced by the Tax Reform Act.

If the Argentinean entity finances the acquisition by issuing private bonds with public offering, this provides

a strong case to sustain the interest deduction. Private bond law states that the interest payments are fully
deductible for income tax purposes if certain requirements are met. AFIP does not allow a deduction for such
interest either. However, there is a precedent from Argentina’s Federal Tax Court allowing the deduction of interest
in this case, which has also been confirmed by the Federal Court of Appeals (and the Federal Supreme Court

for formal reasons). The second part of the leveraged buyout is the merger between the buyer entity and target
entity. In order to perform a merger under the tax-free reorganization regime certain requirements must be met.
Two of the main requirements hold that both entities should have maintained the same or related activities for

at least 12 months before the date of reorganization, and that the continuing entity must maintain the same or
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10.

1.

related activities as the previous entities for at least 2 years from the date of the reorganization. Due to certain
precedents of the Federal Supreme Court, the AFIP has recently allowed, in rulings, the tax-free merger conducted
between a holding entity and an operative entity of the same economic group even when the aforementioned
requirements were not satisfied. Also, if certain conditions are met, the tax-free reorganization could be possible in
this alternative scenario.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?
There are no tax incentives for equity financing in Argentina.

Please note that Act No. 27,349 provides tax benefits for Venture Capital Institutions. In this regard, local investors
will be able to deduct a percentage of the total investments they perform in Venture Capital Institutions or
Ventures. Regular investors will be able to deduct up to 75% of the total investment and, investors who invest

in less developed areas or with lower access to financing, will be able to deduct up to 85%. They will be able to
deduct a maximum of 10% of their net income.

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

In share deals, the target company’s tax losses are transferred to the buyer.

Also, under the scenario of a tax-free reorganization, tax losses can be transferred from one company to another,
provided that certain requirements are met (see section 15). Argentina’s income tax law provides for three types
of tax-free reorganization: mergers, spin-offs and transfers within the same economic group.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

Provide all material in connection with intercompany transactions corresponding to the last 6 fiscal periods.
Provide documentation regarding transfer pricing filings with the Argentine tax authority (AFIP General
Resolution 1122).

List of judicial or administrative claims made by the Federal, Provincial or Municipal Tax Authorities against the
Argentine company.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?
Federal Taxes

Tax on debits and credits is levied on debits and credits on Argentine bank accounts and other transactions

that are used as a substitute for checking bank accounts. The general rate is 0.6%, however there are increased
rates of 1.2% and reduced rates of 0.075%. Thus, if Argentine bank accounts are used for the payment for shares,
this transaction would be subject to tax at a rate of 0.6% applicable on each credit or debit on Argentine bank
accounts. Part of this could be used as a credit against income tax and/or minimum presumed income tax (MPIT),
and the remaining amount is deductible for income tax purposes.

No other indirect tax (such as VAT) applies on transfer of shares.
Provincial taxes
A. Gross turnover tax.

Gross turnover tax could be applicable to Argentine residents on the transfer of shares to the extent such activity
is conducted on a regular basis within an Argentine province or within the City of Buenos Aires. However, please
note that in certain jurisdictions (e.g. City of Buenos Aires) exemptions may apply.
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12.

13.

B. Stamp Tax

The stamp tax could be applicable in the jurisdiction in which the transaction documents are executed but, in
addition, it may also apply in the jurisdiction in which the transaction has effects. Please note that documents
executed abroad may also be subject to stamp tax to the extent their effects take place in an Argentine province
or in the City of Buenos Aires.

However, exemptions could apply in certain jurisdictions for the transfer of shares of Argentine companies.
Also, there are some alternatives, depending on the transaction, to enter into agreements that are not subject
to the stamp tax.

C. Free transmission of goods tax

The province of Buenos Aires establishes a tax on free transmission of assets, including inheritance, legacies,
donations, etc. Hence, free transmission of shares could be subject to this tax.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

According to AFIP’s position, costs incurred on the acquisition of an Argentinean company’s shares (e.g. interest
on loans, legal fees, advisory fees, etc.) are not deductible for income tax purposes (see section 7) on the grounds
that such expenses are not necessary for the obtainment, maintenance and conservation of taxable income.

However as we mentioned in section 7 the deductibility of such expenses may be argued.

Also, although it is not free from doulbt, it could be argued that legal or advisory fees should be included as part
of the acquisition cost of the shares. Under said scenario, such expenses would not be deductible for income
tax purposes. Nevertheless in case of a future sale of the shares the sale price would be compared to a higher
acquisition cost.

Please note that the criteria on this matter may change as a consequence of the taxation of dividends, which was
introduced by the Tax Reform Act.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

In general, Argentine VAT is levied on three different classes of transactions, namely: the sale of tangible personal
property within Argentina; the definitive import of tangible personal property and services into Argentina; and
the provision of services within Argentina.

In this regard, the provision of advisory or legal services for the acquisition of an Argentine company would
be subject to VAT as they will be “economically used” in Argentina. Hence, VAT paid for the aforementioned
transactions will constitute a VAT credit to be compensated only against VAT debits (i.e. against its output VAT).

If VAT credits for the rendering of the services cannot be compensated they should be included as part of the
acquisition cost of the shares.

There is a regime that establishes the early reimbursement of VAT credits in case of the acquisition of capital
goods and infrastructure works.
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14.

15.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

There are no particular issues in the acquisition of Argentine shares by foreign companies. However please note
the following:

i3t The sale of shares of an Argentine company is subject to income tax in Argentina

$t Due to inflation and devaluation scenario in Argentina any capital gain from the sale of shares of an Argentine

company could be high since the acquisition cost of the shares is historical and should be determined in local
currency at the moment of the purchase.

2t Indirect sale of Argentine shares is subject to income tax at a 13.5% rate over the gross income and at a 15%

rate over the actual net income. The tax has to be paid when:

* At least 30% of the market value of shares, interests, units, securities or rights held by such seller in the
entity located abroad, upon the sale or during 12 months prior to the sale, is due to the value of the
Argentine assets directly or indirectly owned by the seller. Such assets include:

- Shares, rights, units or other interests in ownership, control or earnings of a company, fund, trust or any
other entity established in Argentina.

- Permanent establishments in Argentina that are owned by one person or entity not residing in the country.
- Other assets of any nature located in Argentina or any interests therein.
For these purposes, the assets in the country are to be stated at the current market value.

» Shares, interests, units, securities or rights sold which, at the moment of the sale or during 12 months prior
to the sale, account for at least 10% of the equity of the foreign company that directly or indirectly owns the
above mentioned assets.

it Argentine entities should pay Personal Asset Tax at a rate of 0.25% on the net worth on behalf of
foreign shareholders.

:: Transactions between related parties must comply with transfer pricing regulations.
3 If Argentinean bank accounts are used, tax on debits and credits would apply.

it If the sale is between two non-Argentine residents, the tax has to be paid by the foreign seller’s legal
representative domiciled in Argentina. If the seller does not have a legal representative domiciled in Argentina,
the tax shall be paid by the foreign seller through international wire transfer.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

The group can be reorganized after the acquisition in a tax neutral environment if a tax-free reorganizatio
is performed.

Argentina’s income tax law provides for three different types of tax-free reorganization procedures: merger,
spin-off or transfer within the same economic group. The law sets forth special provisions required to achieve a
tax-free reorganization in which the assets and tax status of a company may be transferred with attractive tax
benefits. If the law’s requirements and regulatory provisions are met, the tax-free reorganization is subject neither
to federal taxes (i.e. income tax and VAT) nor, in certain cases, to provincial taxes (i.e. turnover tax and stamp tax).

Failure to comply with these requirements causes the tax-free reorganization regime to be inapplicable and,
therefore, the transaction becomes subject to applicable federal and provincial taxes.
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For a merger or spin-off to qualify as a tax-free reorganization under Argentina’s income tax law, and for the tax
status to transfer to the continuing or surviving company, the following general requirements must be met:

1) The owners of the previous company or companies must have held at least 80% of their capital in the two years
prior to the reorganization. This requirement is mandatory only to transfer income tax losses and promotional
regime benefits. This requirement does not apply to companies whose shares are listed.

2) Capital must be maintained at the moment of and after the reorganization
3) The companies must have been conducting the same or related business prior to the date of reorganization

4) The same or related activities of the previous company must be continued for at least two years from the date
of the reorganization

5) A tax report must be filed before the AFIP

Compliance with all requirements established under a merger or spin-off scenario is required when qualifying a
transfer within the same economic group as a tax-free reorganization. Exceptions are made in fulfilling related
activities prior to the tax-free reorganization, the requirement of conducting business prior to the tax-free
reorganization and certain capital requirement differences.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

The sale of real estate is subject to income tax on net income. The final income tax of Argentina legal entities is
calculated at the end of the fiscal year by applying the 30% corporate income tax rate for fiscal years initiated
after January 1, 2018 and up to December 31, 2019; and at the rate of 25% for tax periods initiated after January 1,
2020 and onwards. The real estate transaction affects the result of the fiscal year as per the difference between
the sale price and the acquisition cost of the land plus the depreciated construction and improvements cost.
The depreciation of the premises and improvements takes place at a rate of 2% per year; for real estate, the
depreciation is 2% per year over 50 years.

The collapse of the Argentine financial system resulted in the Argentine Peso’s devaluation from its 10-year-

long exchange rate of US$ 1= AR$1. In addition, after 2002 Argentina has fallen into an inflationary scenario and
inflation adjustments have not been allowed for tax purposes. Therefore, until fiscal years initiated after January 1,
2018, any capital gain from the sale of real estate could be high since the real estate cost is historical.

Please note that the Tax Reform Act creates a Revaluation of Assets Regime for Taxation and Accounting
Purposes (see section 4) and foresees a regime of inflation indexing of assets.

Rollover transactions are applicable in Argentina: whenever a depreciable asset is sold and replaced income
derived from the sale transaction may be assigned to the new asset’s cost, resulting therefore in a deferral in the
recognition of built-in gains. General depreciation rules provided in the income tax law are then applied on the
cost of the new asset reduced by the assigned income amount. This option is available to the extent that sale and
replacement are performed within a one-year term.

In general, real estate transfers are not subject to VAT. However, if the seller uses the premises as a fixed asset, the
seller must pay VAT in some specific cases, if the property is sold within 10 years after the date the seller obtained
permission to use the premises.

The holding of real estate is subject to minimum presumed income tax. Investments to construct new buildings or
make improvements in real estate that are fixed assets are not subject to the minimum presumed income tax in
the construction year as well as the following year.

The sale of real estate could be subject to turnover tax. Generally, the sale of fixed assets is exempt from
turnover tax.
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The sale of real estate is subject to the stamp tax in the city of Buenos Aires at a rate of 3.6%. If the real estate is
in a jurisdiction other than Buenos Aires, the tax treatment may vary.

An alternative is to sell the Argentine entity’s shares. In general terms, real estate investments in Argentina are
usually structured under two possible scenarios:

1) Direct acquisition of the real property made by a local vehicle (e.g. an Argentine corporation or branch)

2) Acquisition of shares in an Argentine corporation (‘sociedad andnima’, “sociedad andnima unipersonal”, and
“sociedad por acciones simplificada”, in Spanish) that owns the real property. The applicable tax treatment for
each scenario would have certain advantages and disadvantages. The chosen alternative will depend on the
purpose of the transaction.

17. IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO,
WHAT BENEFITS DOES IT GRANT?
Tax grouping is not allowed in Argentina.
18. DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?
There is not a special tax status for companies that hold intangible assets.
19. DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?
There are not adverse tax consequences. The transfer is subject to tax even if the seller is an individual.
SELL-SIDE
20. HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN

M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

No participation exemption regime is available in Argentina. The results derived from the transfer of S.A, S AU
and S.A.S shares, SRL quotas and other securities are subject to Argentine income tax, regardless of the type of
person receiving the income.

A. Capital gains derived by Argentine corporate entities (in general, entities organized or incorporated under
Argentine law, certain traders and intermediaries, local branches of non-Argentine entities, sole proprietorships
and individuals carrying on certain commercial activities in Argentina) from the sale, exchange or other
disposition of shares are subject to income tax at the rate of 30% on net income for fiscal years initiated after
January 1, 2018 and up to 31 December 2019 and at the rate of 25% for tax periods initiated after January 1,
2020 and onwards. Any loss derived from the transfer of shares may only be offset against profits of the same
source from the same type of transactions. If such offset cannot be made in the same fiscal year in which the
loss occurred or such loss cannot be offset in full, then such amount may be offset against income of the same
source generated by the same type of transactions in the immediately subsequent 5 fiscal years.

B. Income obtained by Argentine resident individuals from the sale of shares is subject to income tax at a 15% rate
on net income, unless such securities were traded in stock markets and/or have public offering authorization,
in which case, under certain conditions, an exemption applies. Any loss derived from the transfer of shares
may only be offset against profits of the same source from the same type of transactions. If such offset cannot
be made in the same fiscal year in which the loss occurred or such loss cannot be offset in full, then such
amount may be offset against income of the same source generated by the same type of transactions in the
immediately subsequent 5 fiscal years.
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22.

23.

C. Capital gains obtained by non-Argentine resident individuals or non-Argentine entities (the “Foreign
Beneficiaries”) from the sale, exchange or other disposition of shares are exempt from income tax if the shares
are issued by an Argentine company and are authorized for public offering by the CNV. The exemption on
the sale of Argentine shares would only apply to the extent that the Foreign Beneficiaries reside in or their
funds come from jurisdictions considered as cooperative. The list of non-cooperative jurisdictions shall be
published by the Executive Branch. Decree 279/2018 establishes that until the Executive Branch issues the
non-cooperative jurisdictions list, taxpayers should consider the list of “cooperative jurisdictions” published by
the Argentine tax authorities to determine whether a jurisdiction is deemed cooperative or not. The tax rate
applicable to the sales of shares conducted by non-Argentine residents that reside in or whose funds come
from non-cooperative jurisdictions is 35%.

If the exemption does not apply, the gain derived from the disposition of shares is subject to Argentine income
tax at either (1) a 15% rate on the amount resulting from the deduction from the gross profit paid or credited, the
expenses incurred in Argentina necessary for its obtainment, maintenance and conservation, as the deductions
admitted by the income tax law or (2) at a 13.5% rate on the sales price. There is currently no guidance under
Argentine law with respect to how this election is made. Please note that these rates could be reduced in certain
scenarios due to the application of a Double Taxation Treaty. If the sale is between two non-Argentine residents,
the tax has to be paid by the foreign seller’s legal representative domiciled in Argentina. In case the seller

does not have a legal representative domiciled in Argentina, the tax shall be paid by the foreign seller through
international wire transfer.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

In general, Argentina does not provide any fiscal advantage if the proceeds from a sale are reinvested. Argentina
only provides fiscal advantages for reinvestments in depreciable assets (i.e. real estate or movable assets). In

this particular case, if the depreciable asset is sold and replaced, the taxpayer can either (i) charge such income
to the fiscal period or (ii) apply such gain to the cost of the new depreciable asset. Therefore, the depreciation
rules provided in Argentina’s income tax law would then be applied to the cost of the new asset reduced by the
assigned income amount. The sale and replacement of depreciable assets must take place within a one-year term
for the taxpayer to apply this regime.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

No. However, if the shareholders of the companies are Argentine residents, there is a new CFC regulation by which
many holding companies would be considered transparent for tax purposes. It has to be analyzed on a case by
case basis. These substance requirements are not defined.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Please refer to our comments in section 15 above.

GLOBAL GUIDE TO M&A TAX: 2018 EDITION 17



MANAGEMENT INCENTIVES

24, WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

There are no special incentives other than the contributions that the directors can make to mutual guarantee
companies, pension plans or other special forms of insurance.

Furthermore, there is no special treatment for stock options, since they are subject to income tax as of the
moment that the option is exercised, but not before.

FOR MORE INFORMATION CONTACT:

Matias Olivero Villa
Tel: +54 11 4021 2308
E-mail: matias.olivero.vila@bfmyl.com

Ezequiel Lipovetzky
Tel: +54 11 4021 2311
E-mail: ezequiel.lipovetzky@bfmyl.com
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

The Austrian draft Tax Amendment Act 2018 (Jahressteuergesetz 2018) issued by the Ministry of Finance on
9 April 2018 provides e.g. for the following amendments:

2t Implementation of a CFC-rule (based on EU-ATAD) with effect for financial years starting after
30 September 2018

it Expansion of Advance Ruling to the following topics: “International Tax”, “Abuse” (with effect as of 1 January
2019) and VAT (with effect as of 1 January 2020)

i With effect from 1 January 2019, the time frame for the payment of instalments with regard to the Austrian exit
tax (generally available for exits to other EU-member states) shall be reduced from seven to five years

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

Austria has conducted the following measures with regard to the implementation of BEPS actions:

Action 2 - hybrid mismatch: Dividend income or other payments obtained by Austrian resident corporations
from participations or other forms of investments in a foreign corporation or subsidiary are disqualified from
Austrian CIT exemption insofar as these payments are tax-deductible at the level of the foreign corporation.
This could be especially the case where investments in a foreign company are characterised from an Austrian
perspective as equity and from the foreign tax law perspective as debt.

Action 3 - Controlled Foreign Company Rules (CFC): Austria currently has no CFC rules (a draft of new CFC
legislation for fiscal years starting after 30 September 2018 was recently published), however the international
participation exemption regime, applicable for qualified international participations (> 10% participation, holding
period > 1year), is replaced by a credit method regime, whereby underlying foreign corporation taxes are credited
against Austrian corporation tax, if the foreign subsidiary generates mainly passive income (interest, royalties,
rental and lease income, capital gains from the disposal of shareholdings) (passive business focus), and the
effective tax rate of the foreign subsidiary is 15% or lower. Apart from that, a switch-over between regimes is also
applicable for international portfolio participations (< 10%) if the foreign distributing company is subject to low
taxation in its country of residence, irrespective of the type of income. A low tax is defined as an effective tax rate
of not more than 15.

Action 4 - Interest Deductions: \With effect from 1 March 2014 Austria implemented a targeted interest (and
royalty) limitation rule (not limited to the acquisition of participations) which is applicable if the following
conditions are fulfilled:

*  The recipient is a corporation or a comparable foreign corporation

¢« The recipient is a direct or indirect member of the same group or controlled directly or indirectly by the
same shareholder

*  The interest (or royalty) payments are not subject to tax at the level of the receiving entity owing to a personal
or objective tax exemption, or if the nominal or effective tax rate (tax refunds are taken into account) is less
than 10 per cent
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This rule must be applied to the beneficial owner of the interest; therefore, any interposed entities are disregarded
and the tax regime of the beneficial owner needs to be checked. In case of transparent entities under Austrian
tax law (eg partnerships, investment funds, etc) the rule applies to the corporate entity (partner, investor) behind
the transparent entity. As this targeted rule is considered by the Austrian ministry of finance as equally effective
as the interest limitation rule as stipulated in Art 4 of the EU-Anti Tax Avoidance Directive, the obligation to
implement the interest limitation rule by 1 January 2019 could be deferred (until 1 January 2014 at the latest),
however, so far no consent of the EU commission on the equal effectiveness has been granted.

Action 5 - Harmful tax practices; Action 6 - Treaty abuse: Under the Austrian corporate tax law a substance
over form approach is applied. Thus, entities are ignored for Austrian tax purposes (look through approach)
where they do not meet certain substance requirements (i.e. office space rented or owned in own name,
employment of people, management carried out at the seat of the company).

Action 7 - Permanent Establishments: In accordance with the MLI and the artificial avoidance of permanent
establishment status, Austria applies Option A according to Art 13 (1) MLI. Preparatory or auxiliary activities are
regarded as non-PE-establishing activities, irrespective of the provisions of a covered tax treaty and the definition
of the term permanent establishment in those treaties. This implies that the listing of PE-excluding activities in

the respective tax treaties have to be reviewed in the light of the actual characteristic as a preparatory or auxiliary
character of the activity of the company’s business model. Despite the listing of the PE-excluding activities, a “core
business activity” will constitute a PE.

Action 8 - 10 and 13 Transfer Pricing: On 1 August 2016 the Austrian Transfer Pricing Documentation Law (TPDL)
was officially published in Austria. Based on the TPDL, transfer pricing documentation must be prepared for fiscal
years starting on or after 1 January 2016 Transfer Pricing documentation requirements for prior fiscal years as well
as for local constituent entities not covered by the TPDL are based on the Austrian Federal Fiscal Code (FCO),
taking into account the OECD Transfer Pricing Guidelines.

With the TPDL, the three-tiered standardised approach to transfer pricing documentation, as proposed by the
OECD, including master file (MF), local file (LF) and country-by-country (CbC) reporting, became obligatory
in Austria:

«  MNE groups must prepare a CbC report containing information on the worldwide distribution of their revenue,
taxes, etc,, if the consolidated group turnover amounted to EUR 750 million or more in the previous fiscal year

* Austrian constituent entities of a multinational company must prepare a MF (report about the whole company’s
group and its worldwide economic activity and its transfer pricing policy) and LF (report about the business
transactions in the Austrian company) if their turnover exceeded EUR 50 million in each of the two previous
fiscal years

The Austrian tax law does not provide for specific rules on the determination of transfer prices. In general, transfer
pricing issues are governed by the provisions concerning hidden profit distributions, hidden contributions and

the cross-border transfer of assets. In practice, the tax authorities generally refer to the OECD Transfer Pricing
Guidelines as the main basis when examining the accuracy of transfer prices. In October 2010 the Austrian
Ministry of Finance published its own Transfer Pricing Guidelines which do not have a legally binding force but are
of significant practical relevance.

Binding rulings are available in transfer pricing issues (costs amounting between EUR 1,500 and 20,000
depending on the turnover of the requesting taxpayer).

Action 14 - Dispute Resolution: The EU Arbitration Convention - to which Austria is a member - establishes a
procedure to resolve disputes where double taxation occurs between enterprises of different Member States.
The Convention provides for the elimination of double taxation by an agreement between the contracting states
including, if necessary, by reference to the opinion of an independent advisory bodly.
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Action 15 - Multilateral instrument: Austria has signed the Multilateral Instrument (MLI - “Multilateral Convention
to Implement Tax Treaty-Related Measures to Prevent Base Erosion and Profit Shifting). From an Austrian
constitution perspective, the MLI constitutes an intergovernmental contract, comparable to double tax treaties,
which has to be transformed into domestic law. The MLI provisions regarding the alterations of the double tax
treaties will enter into force as of 1 July 2018.

GENERAL

3.  WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

In a share deal situation the shares of a company are acquired and the ownership is transferred by way of
universal succession. The main characteristics of a share deal are summarised as follows:

$2 Primarily contractual liabilities. Under certain conditions a liability based on Art 1409 Austrian civil code
(ABGB) is possible

23t No step-up of asset book values
:t No goodwill capitalisation and depreciation

2t Tax loss carry forwards are maintained at the level of the target, if the provision regarding the purchase of
corporate shells (Mantelkauf) is not applicable. Hence the tax loss carry forwards are forfeited if the following
three criteria are met cumulatively:

» Substantial change in the economic structure
* Substantial change in the organisational structure
» Substantial change in the ownership of the company

it The deduction of interest resulting from the acquisition of shares is generally possible. However, interest
cannot be deducted if the seller of the shares is an affiliated company or the acquisition of the shares was
financed by an affiliated company and the respective company is subject to low taxation

2t The sale of shares is tax-exempt under Austrian VAT legislation. Consequently, input VAT for expenses related
to the sale of the shares (e.g. consulting costs) cannot be deducted

it Real estate transfer tax is triggered if 95% or more of the shares in a company which owns real estate in
Austria are acquired by a single shareholder or by companies which are members of a tax group pursuant
to Sec 9 CIT. Therefore, real estate transfer tax can be avoided through careful structuring. However, no
registration duty is triggered due to the acquisition of shares

2 In general, no stamp duties are triggered in consequence of a share deal
Asset deal

In the case of an asset deal all or specific assets of a company are acquired and the ownership of the assets is
transferred through singular succession. The main characteristics of an asset deal are summarised as follows:

it Extensive statutory liabilities e.g. Art 1409 Austrian general civil act (ABGB), Art 38 and 39 Austrian
Commercial Code (UGB), Art 6 Labour contract law (AVRAG), § 14 Federal Fiscal Code (BAO), § 67 (4)
Austrian General Social Security Act (ASVG) and further contractual liabilities

2t The book value of the acquired assets is stepped-up subsequently resulting in a higher depreciation. However,
it is to be noted that a higher depreciation may result in a “cash-trap” as the net profit is reduced, which
subsequently lowers the level of dividend payments which may be made
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it Goodwill can be capitalised and depreciated over 15 years
i Interest resulting from the acquisition of assets can be deducted
it Tax loss carry forwards are not transferred and remain at the level of the seller

it The sale of assets is generally subject to Austrian VAT, although there may be possible tax exemptions
depending on the type of the acquired assets. In particular the sale of real estate is tax exempt; however, it is
possible to opt to apply VAT to such sales in certain circumstances. Furthermore, input VAT on the purchase of
the assets as well as transactions costs may be deducted, if the underlying transaction is not tax-exempt

$t The acquisition of real estate in an asset deal triggers real estate transfer tax and registration duty

it Stamp duties for the assignment of receivables to the new owner as well as the extension or amendment of
certain agreements (e.g. lease agreements) may trigger stamp duties

BUY-SIDE

4,

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

The step-up of the value of the tangible and intangible assets is only possible by way of an asset deal.

In the case of share deals, a step-up of the book value for accounting purposes can only be achieved through
subsequent reorganisations. However, the tax book value is not stepped-up and remains the same. Furthermore,
after the conclusion of a transaction it may be possible to revise the applied depreciation policy and to reverse
past write-downs, which are, however, taxable. Alternatively the depreciation rate may be extended, which leads
to a longer useful life of the assets.

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

Only a derivative goodwill resulting from an asset deal can be capitalised and depreciated. The Austrian tax law
prescribes a fixed amortisation period of 15 years for goodwill. It is, however, possible to perform write-downs or a
write-off of the goodwill with an immediate tax effect on the basis of an impairment test.

In a share deal no goodwill can be capitalised and depreciated. However, tax deductions can be achieved through
write-downs due to an impairment test with certain limitations or as a result of a liquidation.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

The Austrian corporate income tax law does not contain thin-capitalisation rules. Based on Austrian case law,
however, a re-characterisation of intercompany loans to equity is possible under very special conditions

(e.g. loan agreement not in line with arm’s length criteria, inadequate equity ratio). Interest payments for such
re-characterised loans, as well as non-arm’s length interest payments are not tax deductible. Furthermore,
the following restrictions on interest deduction need to be considered:

3 No interest deduction in case of intercompany share-deals

Interest payments for (intercompany and external) debt are not tax deductible if the debt was taken out for the
acquisition of a participation that was previously owned by a group member or by a shareholder with controlling
influence. This rule also applies for capital increases or equity contributions.
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2 No interest deduction in case of low-taxed related party recipient

With effect from 1 March 2014 Austria implemented a targeted interest (and royalty) limitation rule (not limited to
the acquisition of participations) which is applicable if the following conditions are fulfilled:

* The recipient is a corporation or a comparable foreign corporation

* The recipient is a direct or indirect member of the same group or controlled directly or indirectly by the
same shareholder

* The interest (or royalty) payments are not subject to tax at the level of the receiving entity owing to a
personal or objective tax exemption, or if the nominal or effective tax rate (tax refunds are taken into
account) is less than 10 per cent

This rule must be applied to the beneficial owner of the interest, therefore any interposed entities are disregarded
and the tax regime of the beneficial owner needs to be checked. In the case of transparent entities under Austrian
tax law (e.g. partnerships, investment funds, etc) the rule applies to the corporate entity (partner, investor) behind
the transparent entity.

As this targeted rule is considered by the Austrian ministry of finance as equally effective as the interest limitation
rule as stipulated in Art 4 of the EU-Anti Tax Avoidance Directive, the obligation to implement the interest
limitation rule by 1 January 2019 could be deferred (until 1 January 2024 at the latest), however so far no consent
of the EU commission on the equal effectiveness has been granted.

Limitations on interest deductions in the case of divided distributions

Interest for debt financed regular dividend distributions are generally tax deductible. No tax deduction is possible
if the dividend distribution gualifies as a repayment of equity or in the case of deemed dividends.

7. WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

Generally the Austrian corporate law provides for various restrictions regarding debt push-down securing the
interest of debtors. In this respect it is crucial not to violate these obligatory corporate law principles by pushing-
down debt (incurred by a parent company) to a subsidiary.

However, in order to push-down debt (economically), an Austrian tax group could be established (see question
17 for details). In a nutshell, the tax group allows the interest expenses from the debt financing of the holding
company (group leader) to be offset against the positive income of the group member companies.

Furthermore, a (limited) debt push-down can be achieved by debt financed dividend distributions made by
the target.

8. ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

The Austrian law provides for the establishment of a Mid-Sized Business Financing Company (MSBFC) for which
certain tax advantages are granted. A MSBFC is a vehicle to pool equity capital from different investors in order
to invest in companies in start-up or growth phase. In this context the following benefits arise:

23 Profit distributions to private investors are tax free up to an amount of EUR 15,000 annually

it At the level of the MSBFC, income associated with finance activities as well as capital gains, capital losses and
other value alterations of participations are exempted from CIT
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1.

12.

It should be noted that certain requirements have to be met to establish a MSBFC. The Austrian tax law requires
the legal form of an Austrian limited liability company (GmbH), stock company (AG) or comparable foreign
legal entities, a scope of business restricted to financial activities (at least 75%) and investment activities (up to
25%) of the company’s equity, an economically solid investment and associate risk diversification strategy and a
shareholder structure of at least five shareholders with no shareholding exceeding 49%.

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

In the case of share deals tax loss carry forwards are generally available and can be offset by the target against
future profits (the general limitation applies whereby losses are only deductible up to 75% of the annual profit),
provided that the Mantelkauf provision (purchase of corporate shell) does not apply. This provision applies

if the identity of the target is lost in the course of the acquisition, which would be the case if the economic
structure together with the organisational structure, as well as the ownership structure (against consideration) is
substantially (i.e. more than 75%) changed. An exception to the rule exists, if the substantial changes are made
in order to facilitate the financial recovery of the company and a substantial part of the workforce is thereby
maintained. No transfer of tax loss carry forwards is possible in the case of asset deals.

Loss carry forwards can also be affected (lost) in the course of reorganisations (e.g., mergers, de-mergers,
contributions) and therefore need to be considered early in the planning stage.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

Stamp duties are levied on selected legal transactions that are concluded in written form (e.g. protocols, official
documents, easements, lease and rental agreements, guarantee and assignment agreements). The rates vary
between 0.8% and 2% of the underlying value of the transaction. In some cases the stamp duties are levied at
flat amounts.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

The Austrian tax law does not provide for transfer taxes or stamp duties on transfer of shares. Furthermore, the
transfer of shares is exempt from VAT.

However, Real Estate Transfer Tax (“RETT”) is triggered if at least 95% of all shares of a corporation owning
Austrian immovable property are held by or are taken over by one shareholder or by members of an Austrian tax
group. In addition shares held by trustees are attributed to the trustor or settlor of the trust. RETT is also triggered
if 95% of shares of a partnership have been transferred to new partners within the last five years. In the case of a
unification of shares, the tax base is always the tax value of the real estate and the tax rate amounts to 0.5%.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

Acquisition costs are capitalised to the purchased asset, in a share deal and in an asset deal. Shares cannot
be depreciated on a regular basis, while assets can typically be depreciated over their useful life. In the case
of impairments of participations the impairment amount generally has to be spread over seven years for

tax purposes. No tax deductibility of impairments is possible e.g. for international participations where the
taxpayer has not elected to opt-out of the participation exemption when the participation was acquired and
for participations which are a member of an Austrian tax group. Impairments which are the result of dividend
distributions cannot be utilised for tax purposes (i.e. no tax deductibility).
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Auxiliary acquisition costs (e.g. due diligence expenses, advisory fees, commission) incurred after a general
decision has been made to acquire a company (e.g. date of signing of Lol; the purchase decision does not need to
be final) have to be capitalised on the asset and thereafter are treated for tax purposes as part of the asset.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

In general input VAT incurred on acquisition costs may be deducted, if the buyer is entitled to deduct VAT (e.g.
operative company).

However, where the shares or assets are acquired by a holding company, a distinction has to be drawn between
non-operating holding companies and managing holding companies. In the case of a non-operating holding
company, input VAT on the acquisition costs cannot be deducted, whereas input VAT may be deducted if the
holding company is arranged as a managing holding company (Geschéftsleitende Holding).

Moreover, share deals are generally exempted from VAT and therefore input VAT associated with this kind of
transaction may not be recovered. It should be noted that brokering services for share deals are also exempted
from VAT.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

Outbound dividends

$t In general, dividends and other profit distributions paid to a resident corporation are subject to a withholding

tax of 25%. Withholding tax is not levied on the condition that the direct or indirect shareholding of the
resident corporation is at least 10%. In all other cases, the withholding tax is credited against the final tax
liability of the shareholder or refunded in the course of the annual tax return.

¢t Having implemented the EC Parent-Subsidiary Directive into Austrian law, Sec. 94 (2) ITA provides for an

exemption of outgoing dividends from withholding tax if (i) the EU parent company has a legal form listed

in the Annex to the Directive (Annex I1), (ii) the EU parent company owns at least 10% of the capital of the
subsidiary and (iii) the shares have been held directly or directly (via a tax transparent partnership) for an
uninterrupted period of one year. The exemption is not applicable in the case of tax avoidance and abuse of
law or in the case of deemed dividend distributions. Generally, tax avoidance or abuse of law is not assumed if
the EU parent company provides its Austrian subsidiary with a confirmation stating that it derives income from
an active business, employs its own personnel and maintains its own business facilities. The Austrian Ministry
of Finance provides for the special form “ZS-EUMT” to be used in this case.

2t Beyond the scope of the EC Parent-Subsidiary Directive, relief from withholding tax on outbound dividends
may be provided by applicable tax treaties. Generally speaking, reduction (or even exemption) of withholding
may be granted at source only if the receiving (foreign) corporation runs an operating business and has its
own personnel and premises. Otherwise, treaty relief may be granted by way of a refund procedure.

:: Furthermore, according to Sec. 21 (1) (1a) CITA a non-resident corporation may claim a refund of the total
amount of the Austrian withholding tax under the following conditions:

* The foreign corporation is resident in the EU or Norway

« Under a tax treaty, the foreign corporation cannot - verifiably - wholly or partly credit the Austrian
with-holding tax in its residence state

GLOBAL GUIDE TO M&A TAX: 2018 EDITION 26



15.

Capital gains

Capital gains of a non-resident corporation resulting from the alienation of a participation in an Austrian
corporation (such as GmbH or an AG) are taxable in Austria at a rate of 25% if the shareholding amounts to at
least 1% of the capital of the corporation at any time during the five preceding years. However, applicable tax
treaties following the OECD model convention usually prohibit Austria form taxing the capital gain.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

Under general income tax principles, a reorganisation of companies normally constitutes a taxable event and
triggers the realisation of hidden reserves of the assets transferred in the course of the reorganisation. However,
the Reorganisation Tax Act (RTA) - which is based on the EC Merger Directive 90/434/EEC - provides for a
special tax regime applicable to the following types of reorganisations:

:2 Mergers

it Conversions

2 Contributions of assets

it Formation of partnerships
$2t Divisions of partnerships

it Demerger of corporations

The RTA basically provides for the following tax treatment, subject to certain conditions:

2 No liquidation taxation due to the reorganisation (neither on the level of the company/partnership nor on the
level of the shareholder/partner)

it Tax-neutral transfer of assets

it Transfer of loss carry-forwards to the receiving entity (under certain limitations)

it Beneficial rules as to the tax base for real estate transfer tax purposes

it Exemption from value added tax

The RTA allows reorganisations with retroactive effect (basically within a nine-month period), as well as multiple
reorganisations at the same effective date.

Binding rulings are available in reorganisation issues (costs amounting to between EUR1,500 and EUR 20,000
depending on the turnover of the requesting taxpayer).

For tax grouping, see question 17.
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ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

Generally, the Austrian tax law does not provide for special provisions for real estate companies. However, the
following aspects should be considered:

$t Real Estate Transfer Tax (RETT): RETT at a rate of 3.5% is levied on transfers of immovable property (land

and buildings) located in Austria. Furthermore, RETT is triggered if at least 95% of all shares of a corporation
owning Austrian immovable property are held by or are taken over by one shareholder or by members of an
Austrian tax group. In addition shares held by trustees are always attributed to the trustor or settlor of the
trust. RETT is also triggered if 95% of shares of a partnership have been transferred to new partners within the
last five years. In the case of a unification of shares, the tax base is always the tax value of the real estate and
the tax rate amounts to 0.5%.

$t Real estate investment funds: Austrian tax law provides a special tax regime for real estate investment funds,
which prevails over domestic tax and tax treaty rules. In short, if the regime is applicable, the fund vehicle
will be treated as tax-transparent with the investors in the fund becoming subject to Austrian limited tax
liability on so-called “deemed distributions”. In particular, the taxation of deemed distributions provides for the
taxation of annual pro-rata unrealised capital gains and interest on shareholder loans, which would be deemed
rental income from Austrian situs real estate. The fund tax rules are based on a substance-over form approach,
which means that companies interposed between the fund and the real estate object may be, in general,
disregarded for fund tax purposes. In the case of an Austrian corporation held by the fund, unrealised capital
gains are attributed to the fund and are taxable at the level of the unitholders. In the case of a partnership or a
foreign corporation, the latter is just treated as transparent.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

Yes, there is a tax grouping regime in Austria. In order to establish a tax group there must be an Austrian
corporation or a permanent establishment of an EU corporation registered in Austria holding a (direct or indirect)
participation of more than 50% of the capital and the majority of the voting rights in a domestic or foreign
corporation. The minimum holding requirement for the group leader can also be met together with other unrelated
companies provided the shareholding of one corporation amounts to at least 40% and the shareholding of the
other corporation amounts to at least 15%.

A tax group has the benefit that all profits and losses of domestic group members are allocated for tax purposes
to the group leader. The group may also include first-tier comparable foreign corporations which are resident in
the EU or in a country that has concluded a comprehensive administrative assistance agreement with Austria.
Only losses of foreign group members may be deducted from the taxable income of the group in proportion

to the amount of the direct shareholding of the group in the foreign entity. However, please note the following
limitations with respect to foreign losses:

it The deductibility of foreign losses derived through non-resident group members is limited to the amount as
calculated under foreign rules. The foreign losses are recaptured and taxed in Austria in subsequent years if
and to the extent they can be offset against profits of the foreign entity under its domestic tax regime or if the
foreign entity drops out of the group (e.g. due to sale of the participation or if the foreign company is deemed
to be liguidated). Profits of foreign group members are not to be included in the tax group.

$t The deduction of losses from foreign group members against the tax group’s profit is capped at 75% of the
profit of all domestic group members (including the group leader). The remaining loss surplus may be carried
forward by the group leader.
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Providing that all requirements are fulfilled, the group leader may opt for group taxation simply by filing an
application form with the tax authorities (subject to certain time constraints). The tax authorities approve the

tax group by official notice. The tax group has to remain in existence for at least three years. If the tax group is
terminated earlier, all benefits from the group taxation will be lost and each memlber of the group will be taxed as
a separate entity with retroactive effect.

Binding rulings are available in group taxation issues (costs amounting between EUR 1,500 and EUR 20,000,
depending on the turnover of the requesting taxpayer).

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

Austria does not have any special tax status or patent box regime in place. Instead, Austria promotes research
and development activities by allowing an immediate tax deduction for R&D expenses and additionally granting
a special R&D tax relief. The tax credit for R&D takes the form of a cash tax credit and amounts to 14 per cent of
R&D expenses. The cash tax credit is granted for in-house and contract R&D, however, only expenses of up to €1
million per year may be considered as the base for the cash tax credit in case of contract R&D (no limitation for
in-house R&D expenses).

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

Private assets

Exit tax applies to financial instruments, derivative contracts and derivative financial instruments. Therefore
emigration will trigger income tax of 27.5% on unrealised capital gains from financial instruments as well as
shareholdings. In the case of the transfer of financial assets which are part of the non-business assets of an
individual taxpayer, the income tax may be assessed, but will be deferred without late interest payment until
disposal in cases of (i) individuals moving abroad or (ii) gratuitous transfer of private assets to individuals. In other
situations, where Austria’s right to tax with respect to such private financial assets will be lost or restricted due

to transfer to an EU/EEA state, an instalment payment regime applies for the incurred tax over a period of seven
years (five years for exits after 31 December 2018 based on new draft tax legislation). The statute of limitation

(ten years) can no longer be applied to exits after 31 December 2005 Consequently, exit taxation for such cases
can only be suspended but not ultimately avoided.

Business assets

Exit tax applies to the transfer of business assets to foreign countries of individuals, partnerships or corporations.
In the case of the transfer of business assets (not exclusive to financial assets) to an EU/EEA, an option is
available to apply for the payment of instalments of the incurred exit tax. This option is possible in cases where a
taxpayer transfers assets to another business of the same taxpayer or transfers an entire business. The instalment
period generally amounts to seven years (five years for exits after 31 December 2018 based on new draft tax
legislation) and two years for current assets.
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SELL-SIDE

20. HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

Share deal

» Capital gains generated by Austrian resident individuals on the sale of shares in a corporation are generally
taxed at a flat rate income tax of 27.5%

» Capital gains generated by an Austrian resident corporation on the sale of shares in a corporation are
generally subject to 25% CIT

* However, capital gains resulting from qualified international participations (internationale
Schachtelbeteiligung) are exempted from Austrian CIT. An international participation requires an Austrian
resident corporation to have a direct or indirect participation of at least 10% in a foreign corporation for
a minimum uninterrupted period of one year. Furthermore the legal form of the foreign international
participation has to be comparable to Austrian corporations or has to be listed in Art 2 in the Annex to the
EC Parent-Subsidiary Directive. It should be noted that suffered losses, except ultimate liquidation losses,
cannot be offset against other income correspondingly. It is possible to opt-out from this tax neutrality for
each international participation separately in the respective tax return in the year of acquisition, thus making
gains and losses from this participation taxable

» Capital gains of non-resident corporations or individuals resulting from the alienation of participations in
Austrian resident corporations are principally taxable in Austria, if the shareholding amounts to at least 1%
in the capital of the corporation at any time during a time period of the preceding five years. Nevertheless,
double tax treaties usually prohibit Austria from taxing if they contain an OECD Model-type capital
gains provision

» Capital gains from an M&A process aren’t eligible for special treatment.

Asset deal

» Capital gains generated by Austrian resident individuals from the alienation of assets are generally taxed at
the progressive income tax rate (up to 55%)

» Capital gains generated by an Austrian resident corporation from the alienation of assets are generally
subject to 25% CIT

* Due to the tax transparency of Austrian partnerships, the sale of shares in an Austrian partnership is
classified as an asset deal (sale of the assets of the partnership)

21. IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

i3t Generally no fiscal advantage is granted to corporations in respect of the reinvestment of sales proceeds.

$t Nonetheless, a special rollover relief is available for private foundation (Privatstiftung) regarding the
reinvestment of capital gains in participations under Sec 13 (4) CITA. Hidden reserves resulting from the
alienation of participations that are held as non-business assets can be transferred to the investment cost of
new participations. Technically the capital gain is deducted from the acquisition costs of the new investment,
lowering the amortization base, but not resulting in an immediate taxation of the realised hidden reserves.
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ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

The Austrian tax law generally applies a subbstance over form approach. Consequently, any transaction is attributed
to the beneficial owner rather than to the legal owner. Thus, generally a look through approach is applied to
transactions involving strawmen or back-to-back structures. To be considered a beneficial owner the entity
generally needs to have the resources and the capacity to control the investment and the related risks (i.e. rented
office space, staff).

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

The Reorganisation Tax Act (RTA) - which is based on the EC Merger Directive (90/434/EEC; see Annex lII) -
provides for a special tax regime applicable to mergers and spin-offs. Consequently mergers and spin-offs can be
conducted tax neutrally. Nevertheless, special attention should be paid to loss trafficking rules, exit taxation, RETT
and possible VAT correction.

MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

Generally executives obtain income from employment activities and are taxed as employees or they generate
income from independent professional services and are taxed accordingly under the rules regarding business
profits. The generated income includes all remuneration, in cash or in kind, derived by an employed person

and paid by the employer or by a third party. The personal income tax (PIT) is levied under progressive rates.
Austrian tax law provides a PIT exemption for benefits received annually of up to EUR 3,000 from an employee
participation program. In this regard, benefits of the employee arising by granted shares at a discounted price or
free of charge by the employer are exempted from PIT provided the following requirements are met:

*  The shareholding has to be received from shares in the employer company or a related group member

* The shares must be delivered gratuitously or at a reduced price

*  Approved form of shares are holdings in AG or GmbH; real silent participation etc (partnerships are excluded)
* Benefit has to be granted at least to a specific group of employees

e Shares must be held for minimum period of five years

* Valid contract of employment

FOR MORE INFORMATION CONTACT:

Dr. Andreas Dambdck
+43 1718 98 90-579
Andreas.Damboeck@leitnerleitner.com

Michael Pucher
+43 662 847 093-555
Michael.Pucher@leitnerleither.com
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

A major corporate income tax reform has been published in the Belgian Official Gazette on 29 December 2017.
The decrease of the corporate tax rate is one of the key elements of this reform, along with several other
measures aimed at making Belgium more attractive for businesses and investors. At the same time, the tax reform
also includes a series of so-called “compensating measures” in order to reduce the cost of the tax reform for the
State Treasury.

Following the corporate income tax reform, as of 2018, the standard corporate tax rate is 29,58% (instead of the
recently applicable rate of 33,99%). For SMEs (small and medium-sized enterprises) a reduced tax rate of 20,40%
is introduced on the first bracket of 100.000 EUR on taxable profits. The amount of taxable profits exceeding
100.000 EUR, will be subject to the standard corporate tax rate. As of 2020, the standard corporate tax rate will
be reduced to 25%.

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

The Minister of Finance has announced - concerning the introduction into Belgian tax law of the BEPS Actions
6 and 15 - that any modifications of existing tax treaties or conclusion of new tax treaties will be subject to the
inclusion of additional anti-abuse rules based on the BEPS guidelines.

Please note that the Belgian standard double tax treaty model already includes a subject-to-tax clause for the
prevention of double taxation.

Belgium has implemented the anti-hybrid provision of Directive 2014/86/EU of 8 July 2014 in its internal tax law.
Indeed, no “dividends received deduction” is allowed for dividends paid by a company to the extent that such
income has been or can be deducted from the profits of the latter company.

Furthermore, a new general anti-abuse rule has also been introduced into Belgian tax law. The dividends received
deduction or the withholding tax exemption will not be granted where there is a legal act or a series of legal acts
which have been carried out purely for tax purposes and which are not motivated by any business reasons.

The recent corporate income tax reform provides for the implementation of the European Anti-Tax Avoidance
Directives | and Il. The CFC, exit taxation and hybrid mismatches measures will take effect in 2019 and the interest
limitation deduction will enter into force in 2020.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

In the case of a stock acquisition, the acquiring company is not entitled to depreciate the assets of the target
company, nor the acquired shares in the target company, which might lead him to prefer an asset deal instead.

In most cases, however, the seller will prefer to carry out the transaction by means of a sale of stock, as capital
gains on shares are in principle 100% tax exempt, where certain conditions are met (see also question n° 20).
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Individual sellers in principle also still benefit from an exemption from tax on the capital gain (when the capital
gain is realised as a result of the ‘normal management’ of the seller’s private portfolio and does not concern a
substantial shareholding sold to a buyer established outside the European Economic Area).

As of 1 January 2017, new rules on contributed capital gains have been introduced, including a new definition
of fiscal capital. As a result, if an individual taxpayer contributes shares into a company and if the capital gain
realised upon such contribution is tax exempt, the acquiring company will only enjoy an increase of its fiscal

capital in an amount equal to the acquisition value the shares had in the hands of the individual. The excess part

of the contribution will be considered to be a taxable reserve.
B) Asset deal

In the case of an acquisition of business assets, the acquiring company is in principle authorised to depreciate
the acquired assets and goodwill or clientele on the basis of the acquisition value. This means that the acquiring
company will benefit from a fiscal step-up that reflects the difference between the sale price of the transfer of
assets and liabilities and the fiscal value of these assets and liabilities prior to the sale. As a result, the acquiring
company usually prefers an asset deal.

On the contrary, upon a sale of business assets, the seller will in principle be taxed on all capital gains realised.
It should be noted that capital gains realised on business assets may however benefit from a deferred taxation
regime (see also question n® 21).

BUY-SIDE

4. WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

A stock acquisition does not change the fiscal identity of the target company. As such, the company’s assets an
liabilities will not acquire a different tax status. The target company will continue to depreciate or evaluate its
assets as it did before the acquisition.

Often, a taxable merger can be considered to unite the target company and the acquiring company into one

d

single company. Such taxable merger leads to a taxation of the absorbed target company’s assets, but it may be

possible to use the existing carried forward losses in the target company to offset against the profits or capital
gains realised by the target company upon the taxable merger, and at the same time realise a step-up on the
assets transferred by the target company into the acquiring company.

5.  WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

A buyer who has acquired goodwill is entitled to a fiscal step-up. This is because the Belgian Income Tax Code
allows the acquiring company to depreciate all acquired assets in accordance with their acquisition value,
including the value attributable to goodwill. Additional costs incurred on the asset can be depreciated as well,
either in the year in which these costs have been incurred, or on a pro rata basis. This is also in accordance with
the depreciation method applied to the assets to which these additional costs relate.

To determine the depreciation methods, tax law in general refers to the principles of accountancy law. As a
result, the depreciation period is in principle determined by the normal economic life expectancy of the assets
concerned. However Belgian tax law specifically provides for a minimum depreciation period of five years for
intangible fixed assets (such as goodwill and clientele). Often tax authorities attempt to impose a depreciation

period of 10 to 12 years for depreciations on clientele. In practice, and to avoid any dispute with the tax authorities,

taxpayers will need to demonstrate that their clientele is of a more ‘dynamic’ nature and that the depreciation
period should therefore be shorter than 10 or 12 years.
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WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

As a general rule, taxpayers are allowed to ‘deduct all costs incurred to acquire or to maintain taxable income’.
This rule also applies to interest or financing costs incurred to acquire stock or assets. Therefore there is no
difference in tax treatment between a share or an asset deal.

Belgian tax law however provides some general provisions that limit the tax deduction of financing costs. Interest
is not tax deductible when the interest rate is not set in accordance with normal market conditions, taking into
account the specific transaction risk and the financial position of the debtor. Also interest is not tax deductible
when paid to a foreign taxpayer or to a foreign establishment that is not subject to income taxation in the foreign
jurisdiction. This is also the case if it is subject to a much more favourable tax regime than the Belgian income tax
regime unless the taxpayer can prove that the interest payments relate to true and sincere transactions and do
not exceed normal market limits.

A special ‘thin capitalisation’ rule also applies for corporate taxpayers (who also remain subject to the above
restriction rules) regarding interest payments made to beneficiaries not subject to income taxation or subject to
a much more favourable tax regime than the Belgian tax regime or related companies. Such interest payments
cannot be deducted by the corporate taxpayer if and insofar as the total loan amount exceeds five times the total
sum of the taxed reserves at the beginning of the taxable period plus the amount of paid-in capital at the end of
this period (this is the so-called 5:1 debt-equity ratio). Furthermore, the same debt-equity ratio of 5:1 also applies
to loans granted by related parties.

Furthermore, a debt-equity ratio of 1.1 applies if the lender is a non-European based company acting as a member
of the board of directors, a liquidator, or a person exercising similar functions in the Belgian company. Belgian

tax law states that interest payments on loans which are granted by a member of the board of directors, the
liquidator, or a person exercising similar functions in the company will, for tax purposes, be re-characterised as
“dividends” to the extent that the interest payments exceed a certain threshold. The threshold is exceeded when
the interest rate is higher than the market interest rate, or, when the amount of the loan is higher than the sum

of the taxed reserves at the beginning of the taxable period and the paid up capital at the end of the taxable
period. In such case, the amount of interest exceeding the thresholds will be considered a dividend and will not
be deductible from the taxable income of the Belgian company.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

Performing a debt push-down in general is often considered to be a fiscal ‘necessity’ due to the absence of a
fiscal unity for Belgian income tax purposes. Such debt push-down is achieved by consolidating the financial
costs of the acquiring company with the profits of the target company, often by means of a national or cross-
border merger. However, in order to perform a tax neutral merger, the merger needs to pass a business test and
cannot be solely inspired by tax motives (which in many cases are the only real motives for the merger). The
latter condition may jeopardise the potential to perform the merger in a tax neutral manner.

However, a merger between the buyer’s (intermediary holding) company and the target company may offer a
solution that can result in an effective debt push-down. This is because the merger will result in the profits and
costs of both companies remaining taxable and deductible within the one single taxable entity, i.e. the company
resulting from the merger operation.

Other debt push-down strategies may be to charge management fees to the target company or perform a
debt push-down by putting in place intra-group loans. A dividend distribution or capital decrease may also be
considered as an alternative. Please note that such alternative strategies will need to comply with economical
substance rules and transfer pricing regulations.
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Please note that as part of the recent corporate income tax reform, a tax consolidation regime will be introduced
as of 1 January 2019.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

The most applied tax incentive is the notional interest deduction. By applying the notional interest deduction,
Belgium aims for equal treatment between finance raised through venture capital and finance raised through debt
funding. Due to several modifications of the notional interest deduction, the regime has become less attractive.

In this respect, the method of calculating the notional interest deduction has recently been changed. As from

1 January 2018, the notional interest deduction is calculated based on the incremental equity (over a period of

5 years) (instead of on the total amount of the company’s qualifying equity), meaning that only the average
increase of the qualifying equity will qualify for the application of the notional interest deduction. On this amount
a specific percentage is applied; for tax year 2019 this percentage equals 0.746% (1.246 for SMESs).

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

Following an acquisition, tax losses carried forward are in principle lost due to the change of control of the
company. That is unless the company can show that the acquisition was performed in accordance with ‘legitimate
financial or economic needs’.

Many disputes and court cases have resulted from the fact that the events or circumstances that represent a
‘legitimate financial or economic need’ are not specified in the text of the law. Recent jurisprudence has confirmed
that a takeover designed to prolong the existence of the company (even in cases where new activities are carried
out by the company after the change of control) can constitute such legitimate financial or economical motive. In
order to obtain certainty on the possibility to maintain the available tax losses, the parties can request an advance
tax ruling.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

The tax authorities have been showing an increased interest in transfer pricing topics during tax inspections. Also,
with effect from the 2017 tax year, transfer pricing documentation obligations have been introduced in Belgium.
The Belgian rules are based on international transfer pricing documentation guidelines and more specifically on
Action 13 of the OECD’s BEPS action plan. The rules comply to a large extent with the three-tier transfer pricing
documentation requirements imposed on multinational enterprises by the OECD guidelines: master file, local file
and country-by-country reporting.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

Transfer taxes are due when immovable property (houses, land, industrial facilities, etc.) is involved. The registration
duties amount to 10% when the property is located in the Flemish region. In this respect, please note that as of 1
June 2018 (expected date) the registration duties will amount to 7% when the property is located in the Flemish
region, it is a first house and the buyer will live in it within 2 years. An additional discount will apply for modest
houses. Where the conditions to benefit from the 7% rate are not fulfilled, the 10% rate will apply. The registration
duties amount to 12.5% when the property is located in the Brussels or the Walloon region.

However, ‘'new’ buildings can be transferred under the VAT regime instead of incurring registration duties, in which
case the sale is subject to VAT at 21%. When the acquiring company is entitled to deduct VAT, such a ‘VAT-sale’
may be more advantageous. Indeed, when the acquiring company is entitled to deduct input VAT and uses the
acquired immovable property for activities subject to VAT, the paid input VAT can be recovered by reclaiming it in
the VAT return relating to the period in which the transfer took place.
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In principle, the transfer of all other - movable - assets will be subject to VAT. However, an exemption applies
when the assets form a ‘universality of goods’ or ‘branch of activities’.

Share deals are in principle not subject to any transfer tax, except for the ‘stock exchange tax’ (various rates
apply, depending on the nature of the security concerned). However various exemptions apply.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

Acquisition costs are, as any other cost, deductible provided the taxpayer can establish that said expenses or
costs were incurred during the taxable period in order to acquire or at least preserve taxable income. Also, the
reality and the amount of the expense needs to be justified as being “reasonable” (the taxpayer may deliver
this proof by all means of law). An expense will however not qualify as tax deductible if the sole purpose of the
expense is transferring taxable profits from one company to another.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

For asset deals, the normal VAT deductions apply. When the acquiring company is entitled to deduct input VAT
and uses the acquired assets and services for activities subject to VAT, the paid input VAT can be recovered by
reclaiming it in the VAT return relating to the period in which the transfer took place.

For share deals, the answer is less certain. In general, however, if the acquisition costs are part of the company’s
general business costs and are as such incorporated in the general turnover rendered by that company to third
parties or other group companies, the input VAT on these costs will be deductible (depending on the company’s
overall right to deduct input VAT). If these costs however relate to an isolated purchase and sale of shares or
participation, the input VAT incurred on these costs may not be deductible since it will be considered as a
financial transaction for which no input VAT recovery is granted.

Recent jurisprudence has confirmed the right to deduct VAT on costs related to the acquisition of shares when it
could be established that there is a direct link between the acquisition and the taxpayer’'s economic activities.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

When a foreign company acquires a Belgian company, the main tax consequences thereof will of course need to
be verified in its own country of residence.

However, from a Belgian perspective there are a few elements to take into account, such as the aforementioned
debt-equity ratios and loss limitation rule.

In addition, it will in any event be important to make sure that the Belgian company has sufficient substance
following the take-over so that arguments cannot be raised to the effect that the company is no longer Belgian
resident. In that respect, we usually recommend that all shareholder’s and board meetings are physically held in
Belgium and that all important decisions are taken from the Belgian offices.

The acquiring company itself should in principle not be afraid of becoming subject to Belgian taxation, unless of
course a Belgian permanent establishment would be created upon or following the acquisition.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

A common post-acquisition restructuring is the merger of the acquiring company and the Belgian target
company, certainly when a Belgian intermediary holding company (SPV) has been used by a foreign buyer to
acquire the Belgian target company.
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A tax neutral merger between two companies is possible if certain conditions are fulfilled:
it The acquiring company must be a Belgian or a European resident company

it The merger is carried out in accordance with the Belgian Code of Companies or similar corporate rules
applying to the acquiring company

it Tax fraud or tax evasion cannot be the main reason or one of the main reasons for the merger. It is therefore
necessary to establish that business motives (other than tax motives), such as restructuring, simplification of
the group structure or rationalisation of activities have motivated the merger operation

The burden of proof in principle lies with the tax authorities: the tax authorities have to prove that tax fraud

or evasion is the main objective or one of the main objectives in order to deny the tax neutral character of the
merger. However, tax fraud or evasion is deemed to exist if the tax authorities can prove the absence of business
motives. The taxpayer may refute this presumption by giving considerations, other than tax-inspired ones.

If the acquiring company is a non-Belgian company resident in another EU Member State, the tax exemption only
applies to assets that remain allocated to a ‘Belgian establishment’ that the foreign company avails of after the
merger operation.

Various other alternative reorganisations may be considered (such as the transfer of activities), but many of
these alternatives are often complicated to implement from a commercial point of view. Please note that these
alternatives also need to comply with economical substance rules and transfer pricing regulations.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

When real estate is included in the transaction a transfer of shares may be a more tax-advantageous way to
proceed since a transfer of real estate is subject to registration duties (the rate depends on the location of the
real estate in Belgium) or VAT where a new building is concerned (21%). A transfer of shares in general can be
effectuated without any transfer tax being due (also see question n° 11).

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO,
WHAT BENEFITS DOES IT GRANT?

For direct income tax purposes, Belgium tax law does not yet provide the possibility of creating a fiscal unity.
Please note that as part of the recent corporate income tax reform, a tax consolidation regime will be introduced
as of 1 January 2019. This consolidation will however only operate through so-called “group contributions” and will
not represent an overall consolidation of all profits and losses. Qualifying companies will be able to transfer group
contributions to other qualifying group companies which can offset the profits resulting from these contributions
against tax losses. The contributing entity should also make a payment to the receiving entity for an amount equal
to the corporate tax saving. This amount is to be exempt by the receiving entity and constitutes a non deductible
item for the paying entity.

For VAT purposes, it is possible to enter into a VAT unity. The latter is often elected in order to avoid or reduce
intra-group invoicing or to optimize the deduction of VAT paid on costs or investments.

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

On 2 February 2017, the Chamber of Representatives approved the Innovation Deduction (“ID”) bill proposed by
the Belgian Government.

The new ID regime allows an 85% corporate income tax deduction of the net income resulting from
innovation investments.
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More specifically, the new ID regime applies retroactively and as of July 2016 on, amongst other items, patent
income and on supplementary protection certificates.

The new ID regime applies on the obtained or received net income. The net income needs to be calculated for
each separate tax year and for each intellectual property right.

The ID regime only applies on intellectual property rights which are the result of R&D efforts and investments
that the corporate taxpayers committed to, either by themselves, or by engaging non-related companies or third
parties (such as universities or independent research centers). In order to quantify this tax deduction limitation,
the law provides for a corrective fraction or “Nexus ratio” to e calculated on the qualifying net income.

The ID amounts which cannot be deducted from the corporate taxable income of a specific tax year can be
transferred to subsequent tax years

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

The general anti-abuse rule should be kept in mind. This rule makes a (series of) legal acts not opposable to the
tax authorities when the tax authorities can prove, based on objective circumstances, that tax abuse exists. Tax
abuse is present in cases where taxpayers carry out a transaction that allows the taxpayer to avoid tax or claim a
benefit that is contrary to the purpose/legislative intent of the provision of the law. The taxpayer can demonstrate
that his choice is mainly motivated by non-tax reasons.

Furthermore, the general transfer pricing rules should be respected, i.e. the price and conditions of the transfer
should be at arm’s length.

SELL-SIDE

20.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

Capital gains realised by a corporate taxpayer are in principle deemed profit and are therefore taxable at the
normal corporate income tax rate of 29.58%. However, capital gains on shares are in principle tax exempt.

Capital gains on shares are (as a general rule) fully exempt if the following conditions are met:
2t The shares must have been issued by companies subject to a normal tax regime (the taxation condition)

33t The shares must have been held in full ownership during an uninterrupted period of one year
(the holding condition)

it The parent company should comply with a minimum participation threshold of at least 10% in the share capital
of the subsidiary, or the shares need to have an acquisition value of at least 2,500,000 EUR (the minimum
participation condition)

The current tax regime of capital gains realised by corporate taxpayers can be summarised as follows:

it Full exemption of capital gains on shares if the taxation condition, the holding condition and the minimum
participation condition are met

$t Taxation at 25.50% of capital gains on shares when only the taxation and the minimum participation condition
are met, but not the holding condition - the rate of 25.50% does not apply if and to the extent that the capital
gains are eligible for taxation at the reduced rate of 20.40% for SMEs (as defined in the Belgian Company Code)
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it Taxation at the standard corporate income tax rate of 29.58% of capital gains on shares when the taxation

condition and/or the minimum participation condition are not met (regardless of the holding condition) - for
SMEs, the 20.40% rate may also apply

Capital gains on shares realised by individuals are fully tax exempt, unless they qualify as professional or
diverse income.

Therefore capital gains on shares realised in the course of a professional activity are taxable as ordinary
professional income at the normal (progressive) tax rates.

Capital gains realised within the normal management of the person’s private estate are in principle fully exempt.
That is, unless the shares represent a ‘substantial shareholding’ of more than 25% of the share capital of a Belgian
company and they are transferred to an acquirer outside the European Economic Area. The latter gains are taxed
at 16.5%.

Capital gains falling outside the scope of ‘normal management’ are taxed as speculative income at a separate
rate of 33%.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

For capital gains realised on shares, Belgian tax law does not provide for any specific method to defer or avoid
taxation - if applicable.

By contrast, when a capital gain is realised on business assets, Belgian tax law does provide for a deferred
taxation regime whereby the capital gain is not taxed immediately, but on a future pro rata basis. When the
capital gain is realised on tangible or intangible fixed assets included in the vendor’s balance sheet for more than
five years, the capital gain will be taxed on a deferred basis following the depreciation of the reinvestment assets.
However this is provided that the purchase price of the assets is fully reinvested in depreciable fixed assets used
within a Member State of the European Economic Area for the carrying out of the vendor’s business activity.
Please note that this reinvestment needs to be carried out within a certain period of time (in principle within three
years, but extended to five years for reinvestments in buildings, vessels or airplanes).

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

In order to qualify as a Belgian tax resident company, a company will need to comply with the substance
requirements of Belgian tax law: the company must have its registered seat, principal establishment or seat of
management or administration in Belgium. As a result, when you wish to set up a Belgian tax resident company,

it will be important not only to incorporate the company in accordance with Belgian company law provisions

and have the seat of the company registered in Belgium, but also to make sure that the company is effectively
managed in Belgium (e.g. board of directors’ meeting is held in Belgium physically, all management decisions

are effectively decided upon out of the Belgian office...). In an international context, also the tax residency rules
included in the Double Tax Treaties to which Belgium is a party, will also come into play. These Double Tax Treaties
mainly provide the ‘place of effective management’ as the main criterion to determine a company’s tax residency.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

As previously mentioned, a merger can be performed in a tax neutral manner when the following conditions
are met:

it The absorbing company is a Belgian resident or “intra-European” company

¢t The transaction is performed in accordance with Belgian company law provisions or -if applicable- the
corresponding provisions applicable to the absorbing intra-European company
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2t The transaction does not have tax fraud or tax evasion as (one of) its main objective(s) (this is the so-called

anti-abuse provision of article 183bis ITC)

2t The transaction must be performed solely for newly issued shares

The business purpose test is the most important. As a result of this, tax motives may not be the main purpose of
the merger, but valid business purposes need to be demonstrated.

Please note that it is possible to ask for a ruling decision with regards to the fulfillment of the business
purpose test.

MANAGEMENT INCENTIVES

24.

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

Special and favourable rules on stock options and share option schemes are included in Belgian law (Law of 26
March 1999). As a result, the options concerned will become taxable at the moment they are granted to and
accepted by the beneficiary, even if the options cannot be realised or vested at such moment.

Article 42 of the Law of 26 March 1999 provides for a legal assumption that the options are deemed to be
granted 60 days after the moment the options were offered to the beneficiary, provided the beneficiary formally
accepts the offer within a period of 60 days (even if the offer is subject to the fulfillment of certain conditions).
Where the beneficiary did not communicate his acceptance of the offer within the 60-days period, the offer is
deemed to be declined for tax purposes and the favorable tax regime will not apply.

Article 43 of the law of 26 March 1999 provides for specific valuation principles. For instance, options that are
traded on the stock exchange are valued at the last closing price of the option prior to the day of the offer. For all
other options, the taxable amount equals a lump sum percentage of the underlying shares:

* The fixed percentage referred to above amounts to 18%
* The percentage may however even be reduced by half if certain conditions are met

In this respect, please also note that the Belgian tax authorities have recently clarified the tax regime applicable
to share options which are granted to the director of a management company by a company to which the
management company renders services.

At the end of 2016, the Minister of Finance created some doulbt on this issue by questioning whether the
favorable tax regime on share options could be applied in cases where the manager personally did not render the
services, but instead supplied the services through a management company. In the latter case, it has not complied
with the legal condition that the options must refer to the “shares of the company to which the professional
activity is performed”. Indeed, it is not the beneficiary / director who supplies services to the company granting
the share options, but instead the management company.

The Circular Letter clarifies the administrative position in this respect, and confirms that the favorable tax regime
also applies in cases where the share options are directly granted to the director of the management company.
In such a case, the fiscal value of the advantage in kind which is granted to the director of the management
company is deemed to be equal to 18% of the value of the underlying shares and to that extent constitutes a
taxable income to the director.

FOR MORE INFORMATION CONTACT:

Geert de Neef
Tel: +322 787 9111
E-mail: geert.deneef@abtaxand.com
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

The Normative Instruction 1,634/2016, issued by Brazilian Federal Revenue Service (“RFB”) have established
the obligation to disclose the ultimate beneficial owner for some entities before Brazilian Corporate Taxpayers’
Registry (“CNPJ”) as of 1 July 2017, for those companies which had applied for registration as from this date.
On the other hand, for those companies which had already a CNPJ prior to 1 July 2017, they must disclose the
information regarding the ultimate beneficial owner when occur the first of these two hypotheses: (i) when the
companies update their records with the CNPJ or (ii) until 31 December 2018.

[t is important to mention that, for Brazilian legislation purposes, this obligation is applicable for the following
companies: (i) companies registered in Brazil, (i) clubs and mutual funds authorised by Securities and

Exchange Commission (“CVM”), (iii) entities headguartered abroad that owns rights over real estates, vehicles,
ships, airplanes, bank accounts, financial investments in the capital market or equity participation in Brazil,

(iv) companies which perform external financial leasing, (v) companies which perform chartering ships, (vi)
companies which rental equipment, (vii) importation of goods without exchange cover as a capital contribution,
(viii) foreign banks that trade currencies with Brazilian banks and (ix) ostensive partner of Sociedade em conta de
participacoées (“SCP”).

According with article 82 of the mentioned NI, the ultimate beneficial owner is considered as individuals and
certain entities that, directly or indirectly, hold, control or have significantly influencing over an entity, which is
presumed in the case these individuals hold or control, directly or indirectly, more than 25% of the capital stock or
have preponderance in the corporate resolutions.

The absence of the information required by the NI until the deadline required may imply on the following
sanctions: (i) the companies’ CNPJ will be suspended, with the communication to CVM in respect to the foreign
entities which have financial investments in the financial and capital markets and (ii) it will not be possible to carry
out any transaction with the local banks.

Besides this theme, since January 2017 is being applicable the Law 13,259, which have established a progressive
capital gain taxation method (rates may vary from 15% to 22.5%) that reached Brazilian individuals tax residents
and non-Brazilian tax residents investing in Brazil outside the Brazilian financial and capital markets.

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

Brazil is engaged in the OECD discussions, but few references have been formally made regarding BEPS in
Brazilian tax legislation - e.g. a formal indication of compliance with Action 5 in the reasoning for the issuance of
Normative Instructions 1,634 (and subsequent amendments) regarding the disclosure of the beneficial owner, as
already mentioned on the topic mentioned above.

Besides that, in accordance with Action 13, Brazil signed on October 2016 the Multilateral Competent Authority
Agreement on the Exchange of Country-by-Country Reports (“CbC MCAA”) and on 28 December 2016, RFB
published Normative Instruction 1,681 to implement annual country-by-country (“CbC”) reporting in Brazil as of
the tax year of 2076.

In respect the BEPS Action 6, until April 2017, there is no known implementation measure yet. Regarding the
BEPS Action 15 Brazil participated in the ad hoc Group for the development of the multilateral instrument, but the
expected timing for its implementation is not known yet.
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3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

Tax advantages: Tax losses and other tax attributes of the target company may be carried over. Minimisation of
tax impacts in comparison with an asset deal, especially for Brazilian indirect taxes (IPI, ICMS, PIS, COFINS and
ITBI purposes). Depending on how the transaction is structured, the buyer may be able to obtain a better tax
result by acquiring the relevant shares, instead of acquiring directly the assets. The benefit is that acquiring shares
could allow for the recovery of the purchase goodwill (part of acquisition price exceeding net worth and fair value
of target’s assets) through tax deduction of such goodwill for Corporate Income Taxes basis. There is no need to
transfer or terminate employment relationships in course, which avoid the labor and tax costs of termination of
employment contracts.

Tax disadvantages: Pre-acquisition tax, legal and labor liabilities of the target remains with the purchased legal
entity. In principle, the acquisition of part of the target’s business is not allowed. Pre-acquisition structuring steps
may take some time to be implemented.

B) Asset deal

Tax advantages: The buyer usually obtains a step-up on the book value of the assets. If the acquired assets
constitute a going concern / establishment, the buyer may obtain certain benefits of tax credits and certain other
tax attributes, especially those associated with indirect taxes, such as IPl and ICMS. It often helps to minimise the
risk of tax, legal and labor liabilities. It may take less time to implement.

Tax disadvantages: Tends to result in a more tax burdensome transaction when compared to a share deal
(especially for Brazilian indirect taxes - IPI, ICMS, PIS, COFINS and ITBI purposes). It may prevent the buyer

from acquiring the target’s tax losses and other tax attributes. Depending on the assets or businesses acquired,
acquiring assets may require new registrations for tax, labor and other regulatory purposes. In the case the assets
transferred constitute a going concern / establishment, the risk of tax, legal and labor liabilities cannot be avoided.

BUY-SIDE

4,

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

AThe rules of Purchase Price Allocation (“PPA”) could step up the value of tangible and intangible assets of the
acquired company. However, in some cases, Brazilian corporate income taxes could be levied on such increase
of value.

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

Current tax legislation determines that the goodwill paid on local transactions (involving non-related parties)
must be allocated according to IFRS rules: goodwill must be allocated first to the fair value of assets/liabilities
and intangibles and the remaining portion could be allocated as deductible goodwill for tax purposes (based on
future profitability). Tax amortization of the goodwill (excluded previous allocation on the fair value of assets/
liabilities and intangibles) was preserved, complying with the maximum limit of 1/60 per month. As a condition for
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the tax deduction of the goodwill, a PPA report must be prepared by an independent expert and filed with the
Brazilian Federal Revenue or the Register of Deeds and Documents within 13 months.

Goodwill tax deduction is still allowable, provided certain conditions are met, mainly that an independent report is
prepared and filed with the tax authorities or the Register of Deeds and Documents and, especially, that the deal
is not carried out between related parties.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

The Brazilian legislation establishes requirements for the deductibility of interest expenses arising from debt
operations with related parties or lenders located in low-tax jurisdictions or under a privileged tax regime.
Generally, for tax purposes, the debt cannot be higher than: (i) two times the amount of the participation of the
related lender located anywhere outside Brazil (except for lenders located on low-tax jurisdictions or under a
privileged tax regime) in the net equity of the borrower and (ii) 30 percent of the net equity of the borrower if the
lender is located in a low-tax jurisdiction or under a privileged tax regime (whether it is a related party or not).
This rule also applies for any kind of debt operation where a foreign related party acts as guarantor, co-signer or
intervening party of the debt contract.

The legislation also defines specific requirements that taxpayers must meet to deduct payments to beneficiaries
located in a low-tax jurisdiction or under a privileged tax regime. These requirements include identifying the
beneficial owner and determining the operational capability of the foreign party to carry out the operation agreed
with the Brazilian party. In addition, the Brazilian transfer pricing legislation sets forth certain limits regarding

the deductibility of interest expenses arising from debt operations with related parties. Brazilian BEPS Action
implementations are not known yet in this respect. The deductibility of interest expenses arising from debt
operations with non-related parties is allowed once the transaction is carried out at normal market conditions and
such expenses seen to be necessary for the business activities of the borrower.

It is important to point out that there are no special interest limitations in Brazilian legislation in order to the
cases of acquisitions of shares and assets. However, the mentioned general limitations are applicable to debt
transactions regarding acquisitions of shares and assets.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

In most situations where the purchaser intends to push-down debt on acquisitions, the legal entity that acts as
the borrower is a Brazilian vehicle or holding company. Following the purchase, this legal entity is merged into the
acquired operational legal entity.

Other structures may involve (i) back-to-back loans on the same terms and conditions, or (ii) obtaining a new
loan at the level of the acquired company so that it can pay off the original loan. These structures may be feasible
if the entire capital stock of the legal entity is purchased. Other structures may also be feasible but them should
be subject to a case by case analysis.

Brazilian BEPS Action implementations are not known yet in this respect.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

Brazilian tax rules do not provide a specific tax treatment for private equity financed transactions. However,
Brazilian legal entities have available a deductible instrument for remunerating shareholders for the capital
invested in companies: interest on net equity, calculated by reference to the net equity accounts, considering
the official Brazilian long-term interest rate. The upper limit on interest on net equity is determined as the higher
of: (i) 50% of the net income for the year, before deduction of the interest on net equity and deduction of the
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provision for corporate income tax, but after the deduction of the social contribution on net income, and (ii) 50%
of retained earnings plus profit reserves. Besides treating these payments as a tax-deductible expense, Brazilian
tax law also requires them to be taxed at source at 15%, even if the recipient is a nonresident.

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

In general, tax losses are kept by the acquired company, but the income tax regulation provides for some
exceptions, including the following: (i) on a merger, the tax losses of the absorbed company cannot be used by
the surviving entity and thus are essentially lost, (ii) in a spin-off, the tax losses of the target entity are lost in
proportion to the net equity transferred; (iii) carried forward tax losses are forfeited if the company’s ownership
and main activity change between the tax period in which the losses are generated and the tax period in which
they are used.

Income tax regulation provides that tax losses generated in a fiscal year can be carried forward indefinitely by the
company. However, the use of tax losses carry forwards is limited to 30 percent of the taxable income generated
during the year.

Further, non-operational tax losses carryforwards may only be used against non-operational taxable income. The
30 percent limitation applies here as well. A gain or loss from the sale of inventory generally is treated as ordinary
or operational activity, while a gain or loss from the sale of the machinery and equipment, buildings, land and
general intangibles is treated as a non-operational (capital) activity.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

Tax compliance in Brazil is an important point to be considered in due diligence, since Brazilian companies are
subject to many levels of taxation (federal, state and municipal) and are required to file several ancillary tax
obligation (tax returns, accounting and tax electronic bookkeeping).

Tax authorities have five years counted from the taxable event to collect or question the payment of taxes, reason
why a good and deep due diligence shall be done with regard to payment of taxes, in order to verify any possible
materialised or non-materialised (i.e. potential) tax contingency involving all taxes regarding the last 5 years. In
addition, corporate reorganizations with the sole purpose of tax efficiency can be questioned by tax authorities
and may be considered fraudulent. In this sense, not only past corporate reorganisations shall be evaluated, but
also it is important to consult specialists before implementing any corporate reorganisation on the

target companies.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

There is no Brazilian stamp, issue, registration or similar tax or duties payable by shareholders on transfer of
shares. There is no Brazilian inheritance or gift tax applicable to the ownership, transfer or disposition of shares,
except inheritance or gift tax imposed by Brazilian states on inheritances or gifts by individuals or entities
domiciled in Brazil or abroad.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

Please see the answer to question 5.
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CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

As a general rule, VAT is not levied on acquisition costs related to share deals. Assets deals could be taxed for
VAT purposes in Brazil and the recovery of relevant VAT could occur, depending on the applicable legislation,
facts and circumstances.

In Brazil, VAT has a very particular system when applied at federal or state level. Federal VAT, referred to as Excise
Tax (“IP1”), is levied on manufactured products. IPl is payable at varying rates on nearly all sales and transfers of
industrialised products. Normally, it is charged at an ad valorem rate according to the classification of the product
based upon the Harmonised Tariff Schedule, with rates ranging from zero to a maximum of 330%.

State VAT (“ICMS”) is levied on communication services, inter-state and inter-municipal transportation services
and also the circulation of goods. ICMS inter-state transactions are subject to rates of 12%, 7% and 4%. Intra-
state transactions are subject to an average rate of 18% on goods and 25% on communication services. In Brazil,
establishments or business units are generally treated as independent taxable persons for VAT purposes. There
are no such provisions for VAT grouping, whereas cross-border transactions performed with a Brazilian entity or
a Brazilian branch of a foreign entity may be taxed, if the transaction is subject to VAT in Brazil. Value added tax
(VAT) credits may be transferred where an establishment is acquired as a going concern/establishment.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

Law 13,259/2016, establishes a new progressive capital gain taxation method that is into force since January 2017
(rates may vary from 15% to 22.5%) and reaches Brazilian individuals tax resident and non-Brazilian tax residents
investing in Brazil outside the Brazilian financial and capital markets.

In this sense, RFB issued Normative Instruction (“NI”) 1,455 establishing the acquirer shareholder (or its legal
representative if the acquirer shareholder is a non-Brazilian tax resident) is the responsible party for withholding
the income tax levied on the capital gain verified by the non-Brazilian tax residents upon the sale or disposal of the
Brazilian assets (e.g. Brazilian legal entity’s shares). Capital gain verified by non-Brazilian tax residents shareholders
corresponds to the positive difference between (i) sale or disposal price and (ii) acquisition cost suitable.

There are some discussions if the capital gain amount must be calculated in Brazilian currency (which may lead to
the taxation of any positive foreign exchange variation verified by the non-Brazilian tax residents’ shareholders)
or in foreign currency. Although the RFB consolidated its understanding in the sense that this capital gain amount
must be calculated in Brazilian currency, there are possibilities to sustain at Brazilian judicial tax courts that the
capital gain involving the non-Brazilian tax residents’ shareholders must be calculated in foreign currency. This is
an open subject in the Brazilian case law.

As a rule, the acquisition cost amount should be proved by the non-Brazilian tax residents through suitable and
proper documentation.

Besides that, the Brazilian tax legislation provided two options to determine the acquisition cost amount for
calculating non-Brazilian tax residents’ capital gain taxation in situations where there was no suitable and proper
documentation: (i) based on the amount of foreign capital registered with Brazilian Central Bank (“"BACEN") or (i)
the acquisition cost equals to zero. As of October 2016 the NI 1,662 has eliminated the first option to determinate
the acquisition cost amount. This change has given rise to the need for non-Brazilian tax residents to obtain and
keep proper and suitable documentation in order to support the acquisition cost for calculating the capital gain
on the sale or disposal of the Brazilian assets (e.g. Brazilian legal entity’s shares).
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15.

16.

17.

18.

19.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

Depending of applicable legislation, facts and circumstances, it is possible to carry out a tax neutral environment
through mergers based on book values. Brazil does not admit any consolidation for tax purposes and does not
have a tax group.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

Considering that the target companies’ main activities involve the purchase and sale of real estate properties,
besides regulatory and other tax matters, the main issues refer to the levy of Municipal Real Estate Transfer

Tax (ITBI). The ITBI is a municipal tax payable by the buyer on the acquisition of real estate and the rate varies
depending on the relevant Municipality. The basis calculation is the market value of the property or its appraised
value, whichever is higher.

In addition, a presumed profit method for corporate income taxes could be interesting to decrease the tax burden
of legal entities that deal with real estate transactions.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

Brazil does not admit any consolidation for tax purposes.

In Brazil, establishments or business units are generally treated as independent taxable persons for VAT purposes.
There are no such provisions for VAT grouping.

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

Differently from the patent box incentive, in which there is a lower rate of Corporation tax to profits earned from
patented inventions and other innovations, the Brazilian tax legislation have established the “R&D tax incentive”
by Law 11196/05. This incentive is in the form of a volume-based R&D tax allowance, in which the rate varies
between 60% (base) and 80%.

In other words, the Company which had expenses related with research and development of technology shall
consider these expenses as deductible in the Corporate Income Tax Basis (CIT) in the proportion of 60% up to
80% depending on the circumstances enacted by the legislation mentioned above.

Considering the explained, the great value of the tax deduction of this incentive is directly linked with CIT
rate (34%). In this sense, the effect of the R&D tax incentive shall be calculated according with the applicable
percentage mentioned above (60%, 80%) limited to 34% of the CIT rate.

It is important to bear in mind that in case of insufficient tax liability, unused claims are neither refundable nor
can be carried-forward.

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

Nowadays there is no specifically rule in Brazilian tax legislation that imposes a tax consequence if the ownership
of intangible is transferred out of the country, besides an eventual challenge by tax authorities in relation to the
purpose of the transaction.
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Said this, in line with OECD rules and the Actions Plans in the context of BEPS, Brazilian tax authorities may
challenge the transactions between a Brazilian company and the foreign party with the sole purpose of
dissimulating the occurrence of a specific taxable event and transactions that seek to transfer resources out of
the country without a “business purpose”.

Despite the fact that there is no defined concept for business purpose, Brazilian tax authorities shall challenge the
transaction if there is no other ground different of the tax efficiency.

In this sense, as mentioned before, as Brazil is a signatory of BEPS, and had adopted certain minimum standards
of the Project (as an example, CbC file report) and have requested an OECD member, there is expectation that
the tax authorities focus on transactions with the services and intangible from now on.

Besides this, another point to bear in mind is that, the transactions involving transference of ownership from a
Brazilian company to a foreign company are quite rare nowadays, due to there are not many Brazilian companies,
which are not member of a multinational group, which has controlled companies abroad. And, on the other hand,
if the Brazilian entity belongs to a multinational group, the ownership of the intangible is, usually, of the

foreign headquarter.

SELL-SIDE

20.

21.

22.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

The amount of capital gain realised as a result of a direct sale of shares issued by a Brazilian company equals

the excess of the amount realised on the sale of the shares over its acquisition cost. That is, when earned by a
Brazilian legal entity, the capital gain is subject to corporate income tax at a combined rate of 34%. When earned
by a Brazilian tax resident individual, the capital gain is subject to progressive rates ranging from 15% to 22,5%.

A non-Brazilian legal entity or tax resident individual who sells assets located in Brazil are subject to WHT at rates
that may vary from 15% to 22,5%, or 25% if they are resident or domiciled in a tax heaven jurisdiction. As mentioned
on the answer to question 14, the method for the determination of the acquisition cost basis of non-Brazilian legal
entities or tax resident individuals is not completely clear and is subject to different interpretations.

Additionally, nowadays there are no special treatments predicted by Brazilian tax legislation, applicable for capital
gains derived from an M&A context.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

Brazilian legislation does not provide for any fiscal advantage if the proceeds from sales are reinvested in Brazil.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

On 14 September 2016 was published in the Official Gazette the Normative Instruction RFB 1,658/2016 that has
clarified that a holding company is deemed to have “substantial economic activity” when, in its residence country,
it presents an operational capacity suitable to its purpose, evidenced, among other factors, by the existence of
skilled employees in sufficient number and adequate facilities for management and effective decision-making
relating to: (i) the development of activities aimed at obtaining income derived from its assets or and (ii) the
management of the equity stake aimed at obtaining income arising from the distribution of dividends and

capital gains.

As per Normative Instruction RFB 1,658/2016’s provisions, in order to identify the existence of economic substance,
RFB is focusing more on the activity carried out by the holding company (rather than its corporate format).
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23.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Mergers, spin-offs and transfer of assets are also not in any case subject to indirect taxes or value-added taxes
and there is also no tax on net worth of companies or individuals. Such transactions will, however, be subject to
certain fees payable to commercial registries, and notarial offices (real estate and documents).

As far as spin-offs are concerned, like in the case of mergers, tax losses of the spun-off company and merged
company cannot be off-set by the successor company. In case of a partial spin-off the tax losses of the spun-off
company could remain available for offset by the spun-off company in proportion to the equity that remains after
the spin-off.

MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

Brazil does not have attractive instruments for management incentives. However, for managers who are employees
of a Brazilian legal entity, there are some tax benefits regarding labor duties and tax and social security taxes
regarding Profit Share Programs and Social Security Regime for Temporary Dislocation, once certain conditions
and requirements are met by the legal entity.

FOR MORE INFORMATION CONTACT:

Fabio Pe¢canha
Tel: +55 11 4314 2700
E-mail: fabio.pecanha@garrigues.com
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CANADA




INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

Legislative amendments in the past few years now strongly discourage a foreign acquirer of a Canadian
corporation (Target) that itself has foreign subsidiaries from keeping those foreign subsidiaries “under” Canada.
These rules effectively force the Canadian Target to sell or distribute its foreign subsidiaries “up” to the foreign
acquirer. Canadian tax authorities perceive there as being generally no good reason to have a foreign-controlled
Canadian corporation own foreign subsidiaries, largely because in some cases foreign multinationals have caused
their Canadian subsidiaries to acquire the shares of foreign group members (so-called “foreign affiliate dumping”)
either in exchange for cash as a means of earnings stripping or in exchange for debt in order to use the result
interest expense to erode the Canadian tax base

Over the past few years Canada has tightened its “thin capitalisation” rules limiting the extent to which interest
expense owing to related non-residents may be deducted against Canadian-source income. See Answer 6, below.

Canada has also introduced various measures to protect its withholding tax regime on interest, royalties and
similar payments. In particular, new “back-to-back” rules apply where a Canadian pays such amounts to a
recipient that itself has a connection to a non-resident who would, if it were the direct recipient of the payment,
incur a greater Canadian withholding tax than the tax exigible on the payment to the actual recipient. These rules
support the withholding tax applicable on interest payments to non-arm’s length non-resident creditors. See
“Canada Releases Revised Back-to-Back Loan Rules,” Tax Notes International, October, 2014. These rules were
further expanded in 2016 to encompass royalties and comparable arrangements, and also constrain the creation
of tax-deductible interest on acquisition financing and repatriation out of Canada by intra-group interest (see
Answer 6). While not styled as such, they effectively constitute an anti-treaty shopping provision as regards
withholding tax on interest and royalties.

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

Canada signed the OECD multilateral Convention on 7 June 2017 (official Department of Finance release can

be found here: https:/www.fin.gc.ca/n17/17-054-eng.asp ). Roughly 75 of Canada’s 93 bilateral tax treaties will

be “covered tax agreements (the Canada-U.S. tax treaty will not). Essentially Canada has reserved on all of the
provisions in the Multilateral Convention for now, other than the minimum standard provisions and the binding
mandatory arbitration, in order to assess whether to adopt these provisions at a later date. Canada has begun the
ratification process, which is anticipated to occur before the end of 2018.

With reference to particular BEPS Action items:

BEPS Action 13: Legislation to implement country-by-country reporting by large multinational enterprises has
been enacted and is in force.

BEPS Action 5: Canada has begun spontaneously sharing tax rulings involving issues of potential BEPS concern
with tax authorities in other countries. Canada Revenue Agency Information Circular 70-6R7 describes the types
of tax rulings that Canada spontaneously shares with other countries.

BEPS Action 14: Canada is committed to improving the efficiency and effectiveness of MAP measures in its
income tax treaties.

BEPS Action 3: The government believes that Canada’s existing CFC regime is robust and meets the
BEPS standard.
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BEPS Actions 8-10: Canada is already applying revised international guidance in applying its domestic transfer
pricing rules.

BEPS Action 12: Canada has existing rules requiring taxpayers, promoters and advisors to report specified tax
avoidance transactions to Canadian tax authorities.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

Sellers of shares will generally realise a capital gain in the amount by which their proceeds of disposition exceed
the cost basis of their shares for tax purposes. This is generally advantageous as (1) only 50% of capital gains are
included in taxable income, (2) capital gains may be offset by capital losses, and (3) some Canadian shareholders
can claim an exemption up to a specified dollar amount on “qualified small business corporation shares.” !

Non-resident sellers of shares will generally be subject to Canadian tax on a share sale only where (1) the shares
have derived their value (directly or indirectly) primarily from Canadian real property and/or natural resource
property at any time in the previous 5 years, and (2) no tax treaty relief is available. Where such shares are traded
on a public stock exchange, a non-resident seller who (together with non-arm’s-length persons) has not owned
25% or more of any class of the corporation’s shares at any time in the 5 years preceding the sale will be exempt
fromm Canadian capital gains tax. See “Canada’s Section 116 System for Nonresident Vendors of Taxable Canadian
Property”, Tax Notes International, April 2012.

The buyer’s cost basis in the shares of a Canadian corporation it acquires may in some cases be pushed down into
the cost basis of land and shares owned by that corporation (see Answer 4 below). See “Tax Issues on Acquiring

a Canadian Business,” Tax Notes International, August 2015. Foreign buyers typically create a Canadian company
to act as the direct purchaser of the acquired shares in order to access this step-up, as well as to maximise their
ability to repatriate their Canadian investment as a return of “paid-up capital” that is not subject to Canadian
dividend withholding tax.

B) Asset deal

Buyers often prefer to acquire assets rather than shares, as the cost basis of many assets can be deducted from
income over time as a tax version of depreciation, whereas the cost basis in shares is generally of benefit only
when those shares are sold. Asset transactions may generate sales tax, which is typically borne by the buyer.
Canada has a federal multi-stage VAT in which buyers pay the tax (GST) and (if they operate a business) claim
a full refund (input tax credit), which a number of provinces have harmonised their sales taxes with, to produce
a harmonised sales tax (HST). Other provinces have non-harmonised sales taxes (PST) that can produce actual
non-refundable sales taxes (see Answer 13 below). Most provinces have land transfer taxes.

Sellers generally prefer not to sell assets, because (1) sales of depreciable assets that have generated previous
deductions from taxable income may produce a reversal of such previously-claimed deductions (“recapture”), and
(2) the accrued gain/recapture that a corporation has on its assets is often much greater than the gain that its
shareholders have on its shares. The separate tax category of property (“eligible capital property”) that previously
applied to most intangibles used or created in a business (e.g., goodwill, trademarks, etc.) was eliminated in 2016,
and starting in 2017 such properties are now included in the same “depreciable property” regime that governs
depreciation for tax purposes on tangible assets (see Answer 5).

' Expressed in very general terms, QSBC shares are shares of a Canadian-controlled private corporation (1) all or substantially all of the assets of which
are used principally in an active business carried on in Canada, (2) which shares the seller has owned continuously during the preceding 24 months.
The precise test is somewhat more detailed.
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BUY-SIDE

4,

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

Where one Canadian corporation (Buyer) acquires all of the shares of another Canadian corporation (Target),

a cost basis step-up (or “bump”) may be available when Target is merged up into Buyer and Buyer acquires all of
Target’s property (which merger occurs on a tax-deferred basis: see Answer 20). Foreign buyers often create a
new Canadian corporation to act as Buyer in part for the purpose of availing itself of this cost basis step-up

(an “88(M(d) bump”) where Target owns non-depreciable capital property with significant accrued gains
(especially shares of foreign subsidiaries that need to be extracted out from under Canada post-closing, as per
Answer 1). Effectively an 88(1)(d) bump is limited to Target’s non-depreciable capital property: land, shares and
(in some cases) interests in partnerships (this cost basis bump does not apply to goodwill). There are a number
of technical constraints on this cost basis step-up, but it is a very valuable provision for foreign purchasers of
Canadian corporations. See “Canada’s 88(1)(d) Tax Cost Bump: A Guide for Foreign Purchasers” Tax Notes
International, December, 2013.

Apart from an 88(1)(d) bump, cost basis increases in Target's property can be achieved in some cases through
careful planning to apply any available Target tax attributes (e.g., loss carryforwards, accrued but unrealised losses,
etc.) against accrued but unrealised gains on Target property. This kind of planning often requires co-operation
from Target and in some cases taking steps before the purchase of Target is completed, since the acquisition of
control of Target often reduces or constrains the use of Target’s tax attributes following closing (see Answer 9).

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

In the 2016 federal budget, the Canadian government announced its intention to proceed with replacing the
existing “eligible capital property” regime for amortizing goodwill and other business intangibles. Effective 2017,
such property will be moved into the existing depreciable property regime that amortizes the cost of tangible
capital property for tax purposes, with a 5% annual depreciation rate. See “Federal Budget 2016 — A Focus on
the Middle Class and Continued Scrutiny of Corporate Tax Avoidance”, March 2016.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

Interest on borrowed money is generally deductible to the extent used for the purpose of gaining or producing
income, and to the extent that the amount paid is “reasonable” (i.e., not in excess of an arm’s-length rate). Thus
for example, borrowing to buy shares of a corporation, to buy assets to be used in a commercial activity, or to
provide working capital for a business generally qualifies. Debt incurred for certain non-income-earning purposes
(e.g., paying dividends, repurchasing shares of the debtor) is deductible by administrative practice within limits.

“Thin capitalisation” rules limit the extent to which interest owing to non-arm’s-length non-residents may be
deducted in computing income, in order to limit cross-border intra-group interest stripping. For example, a
Canadian corporation is effectively limited to $1.50 of debt owing to such creditors for every $1 of equity: interest
on debt in excess of such amount will be non-deductible (and treated as a dividend for withholding tax purposes).
There are a number of subtle nuances in the computation of “debt” and “equity” for these purposes. The thin
capitalisation rules are supported by anti-avoidance “back to back” loan rules directed at attempts to circumvent
these rules (e.g., a loan from a foreign parent company to an arm’s-length bank, made on condition that the bank
in turn loan such funds to the foreign parent’s Canadian subsidiary). There is no thin capitalisation constraint on
debt owing to Canadian lenders or arm’s-length foreign lenders, subject to the “back-to-back” anti-avoidance
rules previously mentioned.
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7.  WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

Since Canada does not levy interest withholding tax on debt owing to arm’s-length creditors and such debt is
not subject to “thin capitalisation” interest expense limitations, it is common to see a Canadian company that is
created to effect the acquisition of a Canadian target borrow directly from arm’s-length creditors (if necessary
supported by a foreign parent guarantee). Alternatively, to the extent that such borrowing is done at the foreign
parent level, the foreign parent can capitalise the Canadian acquisition company with a mix of equity and debt
owing to the foreign parent within the 1.5:1 debt/equity limitations imposed by the “thin capitalisation” rules
described in Answer 6. This will usually carry a withholding tax cost. Since 25% Canadian withholding tax applies
on interest paid to a non-arm’s-length foreign creditor, reduced to 10% for non-arm’s-length creditors resident

in most countries with which Canada has a tax treaty. The only Canadian tax treaty providing for a zero interest
withholding tax rate on debt owing to non-arm’s-length creditors is the Canada-U.S. tax treaty, if the U.S. creditor
is entitled to benefits under that treaty (which has a limitation on benefits article).

Where the purchaser uses a Canadian corporation as the buyer of the Canadian Target, those two entities are
typically merged (on a tax-deferred basis: see Answer 20) shortly after closing in order to consolidate in the
merged entity any interest expense on acquisition debt incurred by the Canadian buyer with the operating
income of the Canadian Target.

8. ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

In addition to the discussion on the advantages of a share purchase in Answer 3, Canada also allows the amount
used to purchase treasury shares of a corporation (i.e., the amount received by the issuer from the subscriber

in exchange for issuing new shares), called “paid-up capital”, to be returned to shareholders as a tax-free return

of capital. There is no U.S.-style “earnings & profits” rule deeming corporate distributions to be dividends for tax
purposes to the extent of E&P. Note that equity financing generally results in the creation of “paid-up capital”

(the tax version of share capital), which constitutes “equity” for purposes of the “thin capitalisation” rule described
in Answer 6. Canadian-resident shareholders can claim a lifetime exemption of about Cdn. $800,000 on capital
gains from the disposition of “qualified small business corporation shares.”

9. ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

Target’s capital losses (both realised and accrued but unrealised) do not survive the acquisition of control, making
it important to undertake pre-closing planning in order to make the best possible use of these tax attributes.
Accumulated operating losses from prior years (and the taxation year deemed to end on the acquisition of control)
may be carried forward and used in post-closing taxation years only if (1) throughout the later year in which Target
seeks to use the operating losses it continues to carry on the same business as gave rise to the loss (the loss
business) with a reasonable expectation of profit; and (2) the post-acquisition income that the losses are used
against arises from carrying on either the loss business or a business of selling similar property or providing similar
services as were sold or rendered in the loss business. These rules prevent a buyer in, for example, the mining
business from purchasing a company with losses generated in a completely different business (e.g., software
development) and using those losses. Similar rules apply to various tax credits and resource-sector tax pools.
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10. ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

The following items should be included in the scope of a tax due diligence for Canada:
¢t Loans to a non-resident of Canada which remains outstanding for one year or longer

$: Loans to a shareholder (or person with whom the shareholder does not deal at arm’s length) which remains
unpaid within one year after the end of the taxation year in which the loan was made

it Intercorporate dividends between Canadian corporations
:2 Fair market value and tax attributes associated with any Target subsidiaries (in particular non-Canadian ones)

@t Quantum of Target tax attributes (e.g., loss carryforwards, accrued but unrealised losses) adversely affected
by an acquisition of control

it Identify and estimate accrued gains on non-depreciable capital property eligible for 88(1)(d) bump described
in Answer 4

it Determine whether Target shares are “taxable Canadian property” as described in Answer 16, if non-resident
sellers exist

1. IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?
No.

12. ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

In general, the deductibility of any such cost is subject to the general rule that such amounts be reasonable in
the circumstances. In addition, such costs are also governed by the usual rules differentiating between (1) costs
that are currently deductible and (2) those that are capital in nature and hence deductible only over time or
capitalised in the cost basis of the property acquired.

13. CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

There is a 5% VAT-style goods & services tax (“GST”) in Canada. A number of Canada’s provinces levy a
corresponding “harmonised sales tax” (“HST”, or in the province of Quebec “QST”) that is applied alongside the
federal GST at rates varying from province to province (e.g., 8% in Ontario). Provincial sales tax (“PST”) is a single
stage tax and is payable on taxable acquisitions and is not recoverable. Three of Canada’s four western provinces
(British Columbia, Saskatchewan and Manitoba) have a PST; the fourth (Alberta) has no provincial sales tax of any
kind. All other Canadian provinces have an HST.

Where assets are acquired by purchaser that is registered for purposes of GST/HST/QST, and the purchaser is
acquiring the assets for consumption, use or supply in taxable activities, any GST/HST/QST paid in respect of
the assets or acquisition cost should be wholly or partially recoverable. The purchase of shares is exempt from
GST/HST/QST; however, acquisition costs may apply and the acquirer may be entitled to a full or partial refund
if certain conditions are met. The purchase of shares would not attract PST however legal services and other
acquisition costs may be subject to PST which would not be recoverable.

GLOBAL GUIDE TO M&A TAX: 2018 EDITION 56



14.

15.

16.

17.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

Foreign buyers will typically make Canadian acquisitions through a Canadian acquisition company in order to
(1) create paid-up capital equal to the full amount of their equity investment (see Answers 3(a) and 8),

(2) merge that Canadian company with the Canadian Target to consolidate the interest expense on any Canadian
acquisition debt incurred with the Target’s operating income (see Answer 7), and

(3) obtain the 88(1)(d) cost-basis step-up described in Answer 4 (which is often especially important for foreign
buyers). Foreign buyers are subject to greater constraints than are Canadian buyers on the use of the
88(H(d) bump.

Where Target has foreign subsidiaries, planning will be needed to prevent adverse consequences from the
“foreign affiliate dumping” rules described in Answer 1. The debt/equity mix of how Canadian operations are
financed is also highly relevant (see Answer 6 regarding Canada’s “thin capitalisation” constraints). Foreign buyers
must also consider potential planning for repatriating assets from their Canadian acquisition (e.g., dividends,
royalties, interest, management fees, etc.), as well as dealing with potential Canadian capital gains tax on an
eventual sale of their investment. Transfer pricing rules will apply to transactions between the Canadian subsidiary
and non-Canadian members of the foreign buyer group.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

No group relief or consolidation system exists in the Canadian tax regime: each taxable entity pays tax separately.
Canadian corporations can merge on a tax-deferred basis (see Answer 20), and in fact Canadian buyers of
Canadian Targets typically merge post-closing in order to (1) consolidate their income and deductions and (2)
claim the 88(1)(d) bump described in Answer 4. By using such tools and making the best use of available Target
tax attributes (often in cooperative pre-closing transactions undertaken by Target prior to closing), opportunities
for post-closing reorganisations without adverse tax results are maximised.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

As described in Answer 3 above, non-residents may be subject to Canadian capital gains tax upon a sale where
the shares of a company derive their value primarily from Canadian real property and/or natural resource
property, in particular where no tax treaty relief is available to the non-resident. A number of Canadian tax
treaties offer some degree of relief where the real property in question is used in an operating business, so careful
planning can be very beneficial. A withholding regime applies to buyers of such “taxable Canadian property” from
non-residents, which effectively requires buyers to withhold and remit to the Canada Revenue Agency (CRA) a
portion of the sale price on account of the non-resident’s potential Canadian capital gains tax liability, unless the
non-resident obtains pre-clearance from the CRA that no such withholding is required. See “Canada’s Section 116
System for Nonresident Vendors of Taxable Canadian Property”, Tax Notes International, April 2012.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

Fiscal unity/tax grouping is not allowed in Canada. As mentioned in Answer 15 above, each corporation in a
corporate group is taxed separately.
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18.

19.

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

No.
DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

The disposition of the intangibles will trigger Canadian tax if the seller is a Canadian resident and the proceeds of
disposition exceed the seller’s tax basis in the disposed-of property.

SELL-SIDE

20.

21.

22.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

The taxation of capital gains for both residents and non-residents is described in Answer 3, above (see also
Answer 16). No participation exemption per se exists, although the tools described in Answers 4 and 15 can often
be used to reduce or eliminate accrued gains on Target property acquired (directly or indirectly) through an
acquisition. Where Target has foreign subsidiaries, Canada generally will not tax dividends received from such
foreign entities to the extent attributable to active business income earned in a country with which Canada has
a tax treaty, and an election can be made to reduce capital gains on the shares of such foreign subsidiaries by
the amount of such exempt dividends. This acts as a limited form of participation exemption on investments in
foreign subsidiaries. 2

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

There are no specific rules governing the reinvestment of proceeds from a sale of assets or shares, other than in
very limited situations that are rarely encountered as a practical matter. It generally is possible to transfer property
to a Canadian corporation in exchange for shares of that corporation on a tax-deferred basis.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

No specific rules apply to holding companies. In all cases, Canadian tax authorities will wish to be satisfied that

a holding/finance company (1) is in fact acting as a principal and not as an agent for another entity, and that it

has the requisite capacity to do what it claims to be doing, (2) is in fact the beneficial owner of the property it
purports to own (i.e., it has the indicia of ownership that the jurisprudence establishes as the hallmarks of beneficial
ownership of property), and (3) is indeed fiscally resident where it claims to be (the location of the company’s
central management and control is often relevant in this regard). The back-to-back rules and pending anti-

treaty shopping rules described in Answer 1 will make the use of holding companies in inbound planning more
challenging going forward. Canada has a general anti-avoidance rule that allows transactions to be recharacterised
in situations of abuse or misuse, and some Canadian tax treaties contain specific anti-avoidance rules.

2 As noted above in Answer 3, capital gains are effectively taxed at half the rate at which ordinary income is taxed.
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ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Two or more Canadian corporations can generally merge (“amalgamate”) to form one Canadian corporation
on a tax-deferred basis (for both the participating corporations and their shareholders), so long as the merged
corporation acquires all of the property and inherits all of the liabilities of the participating corporations, and
shareholders receive nothing in exchange for their shares of the participating corporations except shares of the
merged corporation.

Conversely, de-mergers and spin-offs of Canadian corporations are possible on a tax-deferred basis only within a
fairly narrow set of rules. As a very general statement, these rules allow a Canadian corporation holding multiple
properties or businesses to restructure on a tax-deferred basis such that the same properties or businesses

are held through two Canadian corporations rather than only one (i.e,, some properties/businesses in one such
corporation, and the remainder in the other corporation), so long as the existing shareholders maintain the

same pro rata shareholdings of both corporations, the demerger is not part of a larger series of transactions
including certain prohibited events (e.g., an acquisition of control of one company or the other), and certain
limitations on the division of property between the two corporations are observed. Public company spin-outs,
where a demerger occurs for the purpose of distributing shares of a subsidiary of the public company to its
public shareholders, can be done within these constraints, but where the public corporation is not Canadian it is
generally necessary that the spun-out company not derive more than 10% of its value from Canadian subsidiaries,
i.e., Canada is a relatively de minimus portion of what is being distributed.

Outside of these demerger rules, there are no provisions in Canada that allow a Canadian corporation to
distribute property to its shareholders on a tax deferred basis: a distribution of property by a Canadian
corporation to shareholders will result in a deemed disposition of such property by the Canadian corporation,
such that any accrued gains will be realised. This may or may not result in tax payable, depending on whether
the corporation has offsetting shelter (e.g., loss carryforwards) available to absorb such gains. If the value of the
distributed property is less than the paid-up capital of the shares on which such distribution is being made, it

is generally possible for the distribution to be made to shareholders as a return of paid-up capital, which is not
treated as a dividend and instead simply reduces the cost basis of the shareholders’ shares of the distributing
corporation. For more information see Spin-Outs in M&A: Bridging the Valuation Gap. Otherwise, the distribution
will generally be treated as a dividend.

MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

The granting of a stock option by a Canadian corporation (the “Grantor”) is not a taxable event for the recipient
employee at that time (the “Grant Date”). The time at which the employee is taxed on the stock option depends
on whether the Grantor is a Canadian-controlled private corporation (“CCPC”), a private Canadian corporation
that is not controlled by any non-Canadian residents or public companies.

If the Grantor is not a CCPC, a taxable employment benefit is only recognised by the employee at that date

on which the shares of the corporation have been acquired through the exercise of the options. The taxable
employment benefit is equal to the difference between the fair market value of the shares acquired and the
exercise price of the options. However, provided that the shares acquired are common shares and the strike price
is not less than the fair market value of the shares at the Grant Date, the employee may claim a deduction of 50%
of the ensuing taxable employment benefit employment.

Conversely, if the Grantor is a CCPC, the employee may further defer the recognition of the taxable employment
benefit to the taxation year in which the employee disposes of the shares acquired through the exercise of the
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options. If the employee of the CCPC holds the shares for at least two years before disposition, the employee may
claim a 50% deduction of the ensuing taxable employment benefit employment, regardless of the strike price or
whether the shares are common shares.

Generally, even though the recipient employee is taxed upon the exercise of the stock option (or sale of the shares
acquired under a stock option in the case of a CCPC), the Grantor is not allowed a corresponding deduction. The
taxation of stock options is discussed in further detail in “Tax Issues on Acquiring a Canadian Business,” Tax Notes
International, August 2015.

FOR MORE INFORMATION CONTACT:

Steve Suarez
Tel: +1 416 367 6702
E-mail: ssuarez@blg.com
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

The provisions of the 2014 Tax Reform enacted in Chile entered into force on 1 January 2017.

Although the reform included several legislative changes, the most relevant one was the introduction of two
distinct tax regimes between which individuals and foreign companies must choose, one in which income is taxed
on an accrual basis with a maximum tax rate of 35%, and one in which it is taxed on a cash basis with a maximum
tax rate of 44.45%. However, foreign investors shall always be subject to the 35% rate if they reside in a country
where there is a tax treaty in force or signed with Chile.

Among others important changes, Tax Reform also included: i) stricter rules regarding thin capitalisation;

i) carry-back of tax losses is no longer possible; iii) regarding mergers, the goodwill balance generated in excess
of the assets’ fair value can no longer be used as a deferred tax expense; iv) capital gains on sales of shares are
taxed as ordinary income, whereas before the reform they were subject to Corporate Tax as a sole tax under
certain circumstances; v) VAT now applies to the sale of real estate in many cases; vi) the endowment of the

IRS with several new powers, including a new anti-avoidance rule and powers to access taxpayers’ accounting
records; vii) the introduction of Control Foreign Corporation Rules (“CFC”) and viii) the modification of the
Statute of Foreign Investment.

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

Over the past few decades, Chile has continually had an open attitude regarding globalisation and has concluded
several kinds of treaties with many different jurisdictions, regardless of the political parties that have held power.

In this sense, as an OECD member Chile has actively undertaken actions to implement BEPS standards. The two
most recent tax reforms (2012 and 2014) have introduced rules dealing with the issues addressed by the BEPS
Actions, even before the Actions themselves were issued.

Specifically, the 2012 tax reform included transfer pricing rules, which enable the Chilean IRS to challenge prices
set forth in international transactions between related parties and also to conclude transfer pricing agreements

with taxpayers. The transfer pricing rule placed the burden of proof on the taxpayer, as is set forth that it is the

taxpayer’s duty to demonstrate that transactions with related parties are carried out at fair value.

The 2014 Tax Reform further implemented BEPS Actions by introducing changes such as the following:

i) Stricter thin capitalisation rules which set forth a new way of calculating the borrowing company’s equity
for the purposes of determining its debt-to-equity ratio, considering all of its debts, instead of just the debt
payable to related parties, as was applicable until then

ii) Controlled Foreign Corporation rules, which did not exist in Chile, and which make it mandatory for taxpayers
to recognise as their own taxable income the profits accrued by controlled offshore entities

iii) IRS powers to require certain taxpayers to maintain digital accounting records, and even to access them at
any time

iv) A new anti-tax avoidance rule that hinders taxpayers from using procedures that result in a lower tax burden
and which are deemed to have no other significant purpose; and

GLOBAL GUIDE TO M&A TAX: 2018 EDITION 62



V) Introduction of several rules that deter transactions with entities domiciled in territories considered tax havens,
such as the inability to use foreign taxes as credit when intermediate entities domiciled in such territories
are used.

Regarding Action 6 (prevention of tax treaty abuse), the tax treaties signed by Chile have consistently followed
the OECD Model Tax Convention. The most recent tax conventions concluded by Chile, such as those concluded
with Japan and ltaly, have included provisions that prevent treaty abuse, by way of setting forth that a benefit
derived from a treaty shall not apply if it is deemed that the main purpose of the creation of a structure or the
conclusion of an agreement was to take advantage of such benefit. Also, during 2015 the IRS implemented a new
affidavit which must be filled by all taxpayers included within a list of “sizable taxpayers”, and which addresses
BEPS-related issues, such as controlled offshore entities and operations with related parties.

Furthermore, Chile participated in the Ad Hoc group of jurisdictions in charge of developing the multilateral
instrument set forth in BEPS Action 15.

Chile is also a signatory of the OECD Multilateral Competent Authority Agreement, and is scheduled to exchange
information from September 2018.

Lastly, on 2009 a law was passed which considerably restricted the bank secrecy rule, enabling the IRS to request
information from banks regarding tax audits in general; previously, this was possible only during investigations
associated with tax felonies.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

Tax advantages: From a seller’s perspective, the tax cost of the shares can be deducted from their sale price,
which can lead to a lower tax burden. In addition, the transfer of shares is easy and calculating their tax cost
is simple.

Also, in the case of publicly listed companies, the sale of shares may qualify for a capital gains tax exemption if
certain conditions are met.

From a buyer’s perspective, the income generated by the acquired company is subject to corporate tax, but only

at the level of the company itself and not at the level of the buyer. Such income can be offset with future tax
losses generated by the company.

Tax disadvantages: The target company’s tax liabilities are always inherited. On the other hand, tax losses are
not always available. The acquisition cost of the shares cannot be depreciated.

B) Asset deal

Tax advantages: From a buyer’s perspective, the seller’s tax liabilities (as well as other liabilities) are not inherited.
Tangible assets acquired can be depreciated.

Tax disadvantages: From a seller’s perspective, the depreciation of assets is deducted from their tax cost and,
therefore, the capital gain obtained in the sale of assets (which is taxed as ordinary income) may be considerable.

From a buyer’s perspective, tax losses are not available. In addition, income generated by certain assets (for
example, land or certain financial instruments) will have a direct tax impact on the buyer. Also, in many cases the
sale of fixed assets will be subject to Value Added Tax, which is not always recoverable by the buyer.
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BUY-SIDE

4,

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

As a general rule, in share deals it is not possible to step up the value of the target company’s tangible and
intangible assets. However, if the target company is absorbed by the holding company via acquisition of all of
its issued shares, a merger can take place. In this case, goodwill rules apply, and if the acquisition cost of the
target company’s shares is greater than its tax equity, the difference can be allocated to the target company’s
nonmonetary assets, increasing their tax bases.

If the tax basis of the assets is increased artificially -such as by selling and then reacquiring the assets- the IRS
could challenge the operation and pursue it as tax avoidance under the new anti-tax avoidance rule mentioned
in number 1 above.

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

When a Chilean company is absorbed by another Chilean company, and the acquisition cost of the absorbed
company’s shares are greater than its tax equity, a goodwill balance is generated which can be used by the buyer
of the shares to step up the tax cost of the absorbed company’s nonmonetary assets, on a pro rata basis, up to an
amount equal to such assets’ fair value. If there are no nonmonetary assets, or if after allocating the entire amount
of goodwill generated a balance still remains, such balance will be considered an intangible asset that can only be
amortized when the company is dissolved or ceases to operate for tax purposes.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

As a general rule, interest payments on borrowings can always be deducted from income for tax purposes, unless
the amount lent is used directly or indirectly to generate income which is tax exempt. If that is not the case, the
law expressly states that interest payments on amounts borrowed in order to acquire a company’s shares or other
kinds of participation in a company will always be deductible from income.

However, under Chilean transfer pricing rules, the IRS may challenge the interest rate agreed upon if it is deemed
not to meet arm’s length conditions. Such limitations only exist when the borrower is a company domiciled or
resident in Chile and the lender is a related party based abroad.

In such a case, interest can still be deducted from income; however, if the indebtedness of the Chilean debtor is
greater than three times its equity, a 35% penalty tax is levied on interest payments made to related parties, which
is to be paid by the Chilean debtor. In determining tax equity for these purposes, capital contributions which have
been directly or indirectly financed by related parties are not considered.

[t must also be noted that the 35% penalty tax only applies if the interest payments benefit from a reduced tax
rate (lower than 35%), which may happen if i) the lender is a foreign financial entity, or ii) the lender is a resident
of a tax treaty country (where it will usually benefit from a Withholding Tax rate of 10% or 15%).

The current rules were set forth by the most recent tax reform (2014), which changed the way of determining
the borrower’s tax equity.
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1.

12.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?

A procedure commonly used to push down debt is to incorporate a Chilean entity into which both capital and
debt is contributed. Such company may then acquire the target company, make a capital contribution to it or
merge with it. If the acquisition is made under market conditions, there would be no tax issues to consider.

As said above, interest payments will be deductible for the borrowing company, but they will always be subject
to thin capitalisation rules and transfer pricing rules if they are paid to a related party.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

Currently there are no tax incentives of this kind in force in Chile.

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE? ARE
THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

The general rule is that tax losses incurred by the target company are available for the acquiring company.

However, they cannot be used in certain situations where it is deemed that the existence of tax losses was the main
reason for the acquisition. Tax losses cease to be available when there is a change of control of 50% or more of

the target company’s shares, be it directly or indirectly, provided that: i) at the time of the acquisition, the target
company lacked assets that were either sufficient to continue carrying out its activities or justify the acquisition
price, or ii) the target company changes its scope of activities, without continuing its former business, within the
12-month period prior to or following the acquisition.

In the case of a merger or spin-off, tax losses can be used only by the company that originally incurred them.

Following a merger where a company absorbs another, the surviving company can still use its own tax losses, but
not those of the absorbed company. If none of the companies survived the merger, tax losses cease to be available.
The same applies for spin-offs: only the parent company that survives the spin-off can continue to use the tax
losses it had incurred prior to the spin-off.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

Income tax returns and accounting records for the last 6 fiscal years should be carefully examined, as that is the
maximum statute of limitations applicable to taxes. Failure to file tax returns or late payment result in taxes being
subject to a sulbstantial interest rate of 18%; additionally, severe penalties are applied.

Regarding VAT returns, the maximum statute of limitations is 36 months. The Chilean IRS pays considerable
attention to VAT, because it is the highest-grossing tax in Chile. The target company’s activities and records
should be examined taking this into account.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?
There is a stamp duty in Chile, but it only applies to the issue of certain debt instruments.

The transfer of shares, as well as the transfer of other kinds of assets, is not subject to any kind of transfer tax.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

The costs incurred on the acquisition of a Chilean company are deductible provided that the taxpayer can
demonstrate those costs to the tax authority.
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14.

In general terms, only direct costs may be deductible in determining the gross income of the taxpayer. In this
sense, article 30 of the Chilean Income Tax Law provides that the direct cost of goods and services may be
deducted. Regarding goods purchased in the country, the value or purchase price will be considered a direct cost,
according to the respective invoice, contract or agreement; freight and insurance costs incurred until goods are
delivered at the buyer’s warehouses may also be included. On the other hand, regarding merchandise imported
into the country, the CIF value, the admission rights, the customs clearance costs and, optionally, freight and
insurance to the importer’s warehouses will be considered as direct cost.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

This depends on whether the acquisition was made by a VAT taxpayer. When an acquisition is subject to VAT and
the buyer is a company that, in turn, makes sales which are subject to VAT, then the VAT paid by such company is
not considered part of the acquisition cost, but rather as a VAT credit, which can be offset against the VAT debit
due by the company. On the other hand, if the buyer is a company which is not subject to VAT (as will be the case
in most share transfers), then the VAT paid by the acquiring company is considered part of the acquisition cost.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

If a foreign company acquires a Chilean entity, it is important to consider the following matters:

a) Pursuant to the Chilean foreign exchange regulations, all inbound transfers of funds in relation to investments,

deposits, loans, or capital must be made through the formal exchange market and must be notified to the
Chilean Central Bank.

b) Under the current legislation, an “integrated” income tax system applies in Chile. Income tax is broken down
in two parts:

i. A Corporate Income Tax (“CIT”), currently at a rate of 27% at the level of the local company, calculated
annually on the net taxable income accrued.

il. A withholding tax at a rate of 35% at the foreign owner level, payable upon profit distributions. CIT
effectively paid for such profits may or may not be fully creditable against the referred WHT, depending
on whether the owner resides in a treaty country. For this reason, for treaty country residents the effective
income tax rate is 35%, but it can go as high as 44.45% for residents of other countries. This tax must

be withheld, declared and paid by the local company within the first 12 days of the month following the
distribution.

c) Also, article 10 of the Chilean Income Tax Law provides that the capital gain obtained from the sale of shares
of a company incorporated or domiciled abroad by a non-Chilean resident (the “Foreign Seller”), may trigger
Chilean income tax on such capital gain (the “Indirect Sales Income Tax”). This provision applies provided that
the Foreign Entity owns, either directly or indirectly, the following underlying assets in Chile, as long as certain
conditions are met:

i. Shares, equity rights, quotas or any other title that gives right to participation, control or profits on a
company, fund or entity incorporated in Chile;

ii. A branch or other kind of permanent establishment in Chile of a non-Chilean domiciled person, for which
purposes the permanent establishment shall be considered as a separate entity from its parent company; or

ili. Any movable or fixed property located in Chile, as well as any rights in connection therewith, whose owner
or title holder is a non-Chilean domiciled or resident company or entity.
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19.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

Yes, but only where the reorganisation is carried out and intended to qualify as a corporate restructuring
pursuant to Chilean tax laws, and therefore aimed to modify the corporate structure of a corporate group
without generating any tax effects in Chile, it is important to take into consideration that article 64 of the Chilean
Tax Code provides as a general rule that the Chilean IRS is entitled to challenge the value agreed upon in any
agreement that provides for the transfer of assets from one taxpayer to another, where such value is noticeably
lower than the market price of the assets being transferred.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

Under Chilean rules, in general there are no particular issues to take into account on the acquisition of companies
that have significant real estate assets, other than the fact that such companies will often be subject to VAT, and
therefore it must be examined whether the target company has complied with the applicable rules regarding VAT.

In addition, pursuant to several tax treaties entered into by Chile, the sale of a company which has significant real
estate assets may not qualify for reduced WHT rates, as would be the case with other kinds of companies.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

Fiscal unity/tax grouping is not allowed in Chile yet.

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

Chile does not have any special tax status such as a patent box for companies that hold intangible assets.

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

There are no negative tax consequences where the ownership of intangibles is transferred abroad.

SELL-SIDE

20.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

TIn order to answer this question, it is important to distinguish between taxpayers with no accounting records
and taxpayers that determine their income using full accounting records.

A. Taxpayers with no accounting

Corporate Income Tax (“CIT”) applicable to the sale of shares or capital rights was eliminated starting 2017, so the
tax regimes that would affect the capital gain on the sale of shares or capital rights sales are the following:

a) CIT and Global Complementary Tax (“GCT”), in the case of Chilean resident individuals; or Withholding Tax
"WT”), in the case of taxpayers’ resident abroad, on a cash or accrual basis, as chosen by the taxpayer.

b) Losses derived from other transactions of the same kind in the same year may be deducted.
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c) Only accumulated attributable profits obtained by the entity being transferred are considered as part of the
cost, not those attributed by third parties.

d) If profits do not exceed 10 “UTA” (Yearly Tax Units), the totality of the capital gain value is considered as a
non-profit income and is therefore exempt from taxation.

B. Taxpayers that determine their income in accordance with full accounting records
a) Sole CIT no longer applies, so capital gains will always be considered income, on a cash or accrual basis.
b) Interests accrued from credits used to acquire shares or capital rights are tax deductible.

c¢) Only accumulated attributable profits obtained by the entity being transferred are considered as part of the
cost, not those attributed by third parties.

Capital gain taxation under Double Taxation Treaties (DTTs)
Notwithstanding the rules explained above, if the seller is resident in a DTT country, reduced rates could apply.

Several DTTs in force set forth reduced WHT rates for capital gains obtained on the sale of shares and other rights
representing the capital of a Chilean resident company to the extent that:

i. The seller has, at any time during the 12-month period preceding such sale, owned shares or other rights
representing, directly or indirectly, less than 20% of the capital of that company; and

ii. The shares do not derive more than 50% of their value, directly or indirectly, from immovable property
situated in Chile.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

There are no fiscal advantages if the profits from the sale of shares are reinvested.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

There are no special requirements for holding companies in Chile. However, companies that are under the holding
entity can only choose the cash-basis tax regime, which provides for corporate tax being applied at a higher rate
than the rate applicable to companies held directly by individuals (27% starting from 2018, as opposed to 25%).

Local resident shareholders and/or partners subject to Global Complementary Tax and non-residents subject to
Withholding Tax (hereinafter referred to as “final taxpayers”) will be subject to taxes on a cash basis, when profits
are distributed or withdrawn from the entity. Final taxpayers will only be able to use 65% of the corporate tax paid
by the source entity as a credit against their tax liability. As a conseguence of the above, the overall tax burden
may reach 44.45%. Therefore, as of today, under this system shareholders will still be able to defer taxation on
Global Complementary Tax or Withholding Tax applied on profits generated by the source companies until these
are distributed, but with the right to use a lower tax credit for the corporate tax paid.

Notwithstanding the aforesaid, final taxpayers who are domiciled in countries with which Chile has a DTT signed
but not in force or in force will always be subject to an effective tax rate of 35%.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Generally speaking, mergers and spin-offs are neutral from a tax point of view in Chile. It is, however, important

to note that, if the target company is merged into another, some of the target company’s assets cannot be
transferred to the surviving company. For example, the net operating losses may not be used if the target
company is merged into the buyer company; the same applies to the VAT credit balance the target company may
have. Therefore, in some cases it may be important to preserve the legal existence of the target company.
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MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

As a general rule, a manager’s remuneration is deemed as ordinary income and is therefore subject to payroll tax
with a top marginal rate of 35%.

It is possible to implement a “sweet equity” plan, for example, by issuing preferred stock (such as shares entitled
to preferred dividends) to members of management.

There is no tax issue in managers acquiring preferred shares at a discount value when a company first issues such
shares. However, there would be a tax issue if other investors sold stock to managers at a discount price. In such a
case, the IRS would be entitled to challenge the value agreed upon, as such a transaction would probably not be
arm’s length considering the company’s net worth.

It is also possible to set forth a stock option plan in which managers or employees are given the right to acquire
stock at a discount value. However, this kind of stock option is taxable as ordinary income and subject to payroll
tax with a top marginal rate of 35%.

FOR MORE INFORMATION CONTACT:

Carola Trucco
Tel: +56 22 378 8933
E-mail: ctrucco@bye.cl

Fernando Barros
Tel: +56 2 2378 8907
E-mail: fbarros@bye.cl
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INTERNATIONAL DEVELOPMENTS

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

Recent tax reforms have recognized several corporate reorganizations as tax neutral transactions. Current tax
rules recognize mergers, spin-offs and capital/in-kind contributions as tax neutral transactions. These new rules
(introduced and developed since 2012) require certain conditions to be complied with for these reorganizations
to be carried out in a tax neutral manner; among other things, tax neutral status depends on different business
purpose criteria and corporate documentary.

On December, 2016 the Colombian Congress approved a tax reform (Law 1819 of 2016) that introduced several
modifications that could affect M&A and private equity deals in Colombia (minimum price of shares for tax
purposes, CFC rules, obligation to disclose the ultimate beneficial owner of local funds and companies,

new GAR, etc.)

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVE?

Colombia is in the process of being accepted within the OECD. The country is also part of the development of
BEPS as a guest jurisdiction. As mentioned, a tax reform was enacted in 2016 (Law 1816 of 2016) which introduces
certain rules that follow the BEPS actions, such as the CFC rules and exchange of information rules. This tax reform
also improved the general anti abuse rule allowing it to have practical effects; however, Colombia has not adopted
any measure to implement BEPS action plan 6 or 15.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Acquisition of shares

Generally, the transfer of shares of Colombian companies generates Colombian source income for the seller.
The capital gain generated on the transfer of shares is subject to capital gains tax in Colombia at a rate of 10%;
provided, that the shares which are sold have been held for more than two years.

The recent tax reform establishes that in a share deal the purchase price should not be lower than the shares’
equity value (book value) increased by 15%, unless the seller proves otherwise. This rule is only applicable to
shares in Colombian companies not listed on the Colombian stock exchange.

The transfer of shares of a Colombian company as a consequence of a merger or a spin-off of the foreign holding
company abroad is not subject to taxes in Colombia provided that the value of the assets located in Colombia,
owned by the group of companies to which the companies participating in the merger or spin-off belongs,
represents less than 20% of the total value of the assets of such group of companies. In a share deal the target
company remains in existence and, therefore, the tax liabilities of the target remains with it after the closing

of the transaction.

In addition, in a share deal the target company maintains its tax attributes such as net operating losses and tax
credits without any modification or limitation due to the change in its control.
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The acquisition of shares does not have immediate implications for the buyer. The tax basis of the shares is the
purchase price and the tax basis of the assets of the target company remains the same and is not stepped up.
Bear in mind that the difference between the book value of the target company and the purchase price paid for
it (so-called goodwill or “crédito mercantil”) cannot be amortized for tax purposes.

The sale of shares of a Colombian company is not subject to VAT, stamp or registration tax. The sale of social
quotas of limited liability companies is subject to registration tax at a rate of 0.7% on the transfer value.

B) Asset deal

Under Colombian tax law in an asset deal the pre-closing tax liabilities of the seller are not, as a general rule,
assumed or transferred to the buyer of the assets.

An exception to this rule has been established in Bogota in connection with the turnover tax (or industry and
commerce tax) applicable in this city. In this case, the buyer of a commmercial establishment or ongoing concern
(“establecimiento de comercio”) is jointly and severally liable with the seller for the pre-closing industry and
commerce tax liabilities of the seller (associated to industry and commerce tax associated to the activities of the
commercial establishment).

In an asset deal, the purchase price paid by the buyer will be the tax basis of the acquired assets. In this manner,
the tax basis of the assets is stepped up to their fair market value (at which the seller transferred the assets).
This step-up would increase the depreciation or amortization deductions corresponding to the acquired assets.

Existing tax attributes of the seller, such as net operating losses do not carry over the buyer of the assets.

The sale of assets not excluded or exempted from the value added tax, are subject to this tax, generally at rate
of 19 %. The sale of used fixed assets is not subject to VAT.

Additionally, if the buyer is an income tax withholding agent, it will have the obligation to apply a 2.5%
withholding tax on the amount paid or accrued for the acquisition of the assets.

BUY-SIDE

4.

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

Under Colombian legislation there are no rules that allow the stepping up of the value of the tangible and
intangible assets of the target company in the case of share deals.

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

Under the tax reform introduced by means of Law 1819 of 2016 goodwill (“plusvalia” or “crédito mercantil”) cannot
be amortized for tax purposes.

Notwithstanding this, there is a transitional regime for the outstanding balance of goodwill originated before the
enactment of Law 1819 of 2016 that allows the amortization for tax purposes of such balance in a period of five
years from 2017.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

As a general rule, interest paid on loans obtained for the acquisition of assets different from shares are deductible
for income tax purposes.
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Regarding interest paid on loans obtained in order to finance the acquisition of shares, it is important to take into
account that under Colombian law costs and expenses related to non-taxed income or exempted income, are not
deductible. In addition, in the case of the acquisition of shares by Colombian companies, as a general rule, the
dividends that correspond to profit subject to income tax at the corporate level are considered for Colombian
income tax purposes as non-taxed income of the Colombian company that acquired the shares. According to this
provision, the Colombian Tax Office has stated that interest paid on loans obtained by Colombian companies for
the acquisition of shares is not deductible if in the corresponding taxable year, the borrower has obtained non-
taxed dividends. If during the corresponding taxable year, the borrower has obtained dividends subject to income
tax (i.e., dividends that correspond to profits not taxed at the corporate level) or has not obtained dividends,

the interest paid is deductible. Interest paid on loans obtained by individuals for the acquisition of shares are
deductible as a general rule since the dividends received by individuals are subject to tax.

it is important to note that Law 1607 of 2012 introduced a thin-capitalization rule to the Colombian tax system.
According to this rule interest generated by liabilities of which the total average amount during the year does not
exceed an amount equal to 3 times the net worth of the taxpayer on 31 December of the previous year, are fully
deductible for income tax purposes. On the contrary, the interests that exceed this limit must be treated as
non-deductible expenses. This rule is applicable to foreign and local loans, and also to loans granted by related
and by non-related parties.

Corporations, entities or special purpose vehicles incorporated with the purpose of building social interest
housing projects and priority housing projects have the right to deduct the interests generated by liabilities of
which the total average amount during the year does not exceed an amount equal to 4 times the net worth of
the taxpayer on 31 December of the previous year.

The thin capitalization rules are not applicable to entities that are subject to the supervision of the Financial
Superintendence and corporations, entities or special purpose vehicles that obtain financing to carry out public
services infrastructure projects.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN THE DEBT ON ACQUISITIONS?

One of the strategies that is used to push-down debt on acquisitions is the use of a special purpose company for
purposes of obtaining the loan to carry out the acquisition of a Colombian target company. After the acquisition,
the special purpose company may be merged with the target company, where the target company is the surviving
entity, in order to push-down the debt into the target company. This is relevant for the purposes of amortizing
debt but it may not allow for the amortization of goodwill derived from the purchase of shares (the amortization
of the goodwill is not deductible according to current rules as already mentioned in this document).

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

There are no incentives for equity financing under Colombian tax law.

ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTION ON THE USE OF SUCH LOSSES?

Generally, net operating losses of the target company can be offset against taxable income obtained by the
target company in the following 12 taxable periods. Colombian tax law does not provide for a carry-back rule.

Companies resulting from mergers or spin-offs are allowed to offset net operating losses of the spun-off or
merged companies up to an amount equivalent to the ratio of the equity of these entities within the equity of the
company resulting from the merger or spin-off. This offset is only allowed if the economic activity of the entities
involved in the merger or spin-off is the same before and after the operation.

GLOBAL GUIDE TO M&A TAX: 2018 EDITION 73



10.

1.

12.

13.

14.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

No. The scope of a tax due diligence of Colombian companies (or assets) should include the usual issues covered
in a tax due diligence process. Depending on the specific industry of the company, or on the specific nature of
the asset, special rules should be observed.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

Under Colombian law, there are no indirect taxes imposed on the transfer of shares. The transfer of shares is not
subject to VAT or any other transfer tax.

Section 530 of the Tax Code establishes that the transfer of shares is exempted from the stamp tax. In any case,
stamp tax is currently at a 0% rate.

As mentioned, the transfer of social quotas of limited liability companies is subject to registration tax at rate
of 0.7%.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

In general, costs and expenses can be deducted for income tax purposes as long as they are (i) directly related to
the engaged activity, (ii) necessary, and (iii) proportional to the performed activities.

From 2014, the deduction of expenses and costs has been restricted in some cases. This rule has been introduced
in order to promote the use of the banking system.

Cost related to the acquisition of shares is not deductible for income tax purposes (i.e., cost is the value of the
asset for tax purposes and it is relevant at the time of an eventual sale).

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

Being a tax over added value, the VAT system allows taxpayers to credit input VAT against output VAT, provided
that the former was levied on goods and services used in the production or manufacture of taxable goods and
services. Additional restrictions may apply.

Note that there is no VAT on the sale of shares. VAT paid on expenses related to the acquisition of the shares is
not deductible for VAT purposes.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

Foreign companies can freely acquire participations in Colombian companies. The foreign exchange regime must
be observed (i.e., registration of the investment in Colombia before the Central Bank) in order to repatriate
dividends for instance. Foreign parent companies are subject to tax in Colombia only on their Colombian

source income.

Dividends are considered Colombian source income. The foreign parent company will be subject to tax on
dividends received from its Colombian subsidiary, if this local company distributes dividends out of profits not
subject to tax in Colombia at corporate level, the dividends will be taxed at a rate of 35% plus a 5% withholding
tax (this 5% withholding tax is applied after the deduction of the 35% withholding). If on the contrary, the
Colombian company distributes dividends out of profits subject to tax in Colombia at corporate level, such
dividends will be subject to 5% withholding tax.
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16.

17.

Note that Law 1819 of 2016 introduced a tax on dividends that correspond to profits subject to income tax at the
corporate level as abovementioned (5%) and it also modified the tax rate on dividends that correspond to profits
not subject to tax at the corporate level (from 33% to 35%). These changes will apply to profits generated

from 2017.

In general, DTTs in force with Colombia provide for withholding tax rates on dividends of 5% or lower. In general,
these rates are not applicable to dividends paid out of non-axed profits which are subject to the 35%
withholding tax.

CAN THE GROUP REORGANIZE AFTER THE ACQUISITION IN A TAX NEUTRAL ENVIRONMENT
THROUGH MERGERS OR A TAX GROUPING?

Prior to 1 January 2013, all kinds of mergers and spin-offs were exempt from income tax, capital gain tax and value
added tax in Colombia.

By virtue of Law 1607 of 2012 mergers and spin-offs between Colombian companies, or between Colombian and
non-Colombian companies, and the transfer of goods located in Colombia as a result of off-shore mergers or spin-
offs, will not be subject to income tax, capital gain tax nor value added tax, provided that certain requirements are
met and subject to certain limitations.

Cross-border mergers or spin-offs where the absorbing or beneficiary company is non-Colombian will always
be taxed.

Under Colombian commerce law, a merger occurs when two or more companies dissolve and, without liquidating,
are absorbed by an existing company, or create a new company.

A spin-off occurs in the following two events: (i) when a company, without dissolving transfer one or more portions
of its equity to one or more existing companies, or use them to create a new company, or (i) when a company
dissolves and, without liquidating divides its equity in 2 or more portions that are transferred to existing companies
or are used to create new companies.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN CASE OF A TARGET COMPANY THAT
HAS SIGNIFICANT REAL ESTATE ASSETS?

Notwithstanding rules under DTTs in force, under Colombian rules, there are no particular issues to consider in the
case of an acquisition of shares of a company whose main assets are real estate.

In accordance with the general rule capital gains obtained from the transfer of shares of companies whose main
assets are real estate are deemed to be Colombian source income and, therefore, are subject to taxes in Colombia.

It is necessary however to take into account the specific provisions of DTTs in connection with the capital gains
obtained on a sale of shares of companies whose main assets are real estate. Currently, Colombia has entered into
the following enforceable DTTs: Spain, Chile, Switzerland, Canada, Mexico, Portugal, South Korea, India and

Czech Republic.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

Under Colombian legislation, there are no fiscal unity/tax grouping rules.
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SELL-SIDE

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

Colombia does not have any special status (such as a patent box regime) for companies that hold
intangible assets.

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

Note that in-kind contributions (applicable to assets in Colombia of any nature) to entities outside of Colombia
are deemed to be taxable transfers for Colombian income tax purposes and subject to the general rules on
transfer of assets (see section 20 below) and to the transfer pricing regime whether the involved parties are
related entities or not. Under the tax reform introduced by Law 1819 of 2016, royalty payments between related
parties on intangibles formed in Colombia are not deductible for tax purposes.

In addition, royalty payments related to the acquisition of finished goods are not tax deductible.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

Under Colombian legislation, capital gains are taxed at a rate of 10%. In Colombia, there is no participation
exemption regime.

Share deals

As a rule the transfer of shares of Colombian companies generates Colombian source income. The capital gain
generated by the transfer of such shares is taxed in Colombia at a rate of 10%. This rule is applicable if the shares
being transferred were held by the seller for two years or more, otherwise, the profit will be subject to income tax
at a rate that could be up to 37% (year 2018) and 33% as of year 2019.

In a share deal the purchase price should not be lower than the shares’ equity value increased in a 15%, unless the
seller proves otherwise. This rule is only applicable to shares in Colombian companies not listed on the Colombian
stock exchange. This will not apply if the transaction is subject to transfer pricing rules.

Any transfer of assets held by foreign non-resident entities in Colombia as a consequence of mergers or spin-offs
is not subject to income tax in Colombia provided that the value of the assets located in Colombia, owned by the
group of companies to which the companies participating in the merger or spin-off belong, is less than 20% of
the total value of the assets held by such group of companies worldwide.

On the other hand the profits obtained from the sale of shares listed on the Colombian stock exchange will
neither be subject to income tax nor to capital gains tax, provided that the sales do not exceed 10% of the
outstanding shares of the respective company in a taxable year (Colombian Tax Code, Section 36-1).

Under the DTTs in force, in general, capital gains derived from the transfer of Colombian shares, are subject to tax
in Colombia only if the shares is derive more than 50% of their value directly or indirectly from real estate located
in Colombia. Some DTTs provide that the capital gain obtained from the transfer of Colombian shares is also
subject to tax in Colombia if the seller has owned at any time during the 12 months prior to the sale, directly or
indirectly, 25% or more of the capital of the Colombian company.
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Asset deals

Gains derived from the transfer of fixed assets owned for more than two years are considered as capital gains
(“ganancias ocasionales”) subject to capital gains tax at a rate of 10%. Gains obtained by a Colombian company
derived from the transfer of fixed assets owned for less than two years are ordinary income subject to income tax
at a rate of 37% (FY 2018) and 33% as of 2019 for foreign companies, and Colombian-resident taxpayers.

Losses derived from the transfer of fixed assets owned for more than two years are considered as occasional
losses and can only be offset against capital gains (“ganancias ocasionales”). Capital gains can only be offset by
occasional losses (“pérdidas ocasionales”). Therefore, the loss derived from the transfer of fixed assets owned for
more than two years does not reduce the ordinary net taxable income of the taxpayer.

Transactions between local related parties are not subject to transfer pricing rules; however, the sale price cannot
be lower than 75% of the fair market value of the assets being transferred. Transactions between related parties
located in the Colombian territory and in Colombian free trade zones are subject to the transfer-pricing regime.

In the case of the sale of intangible property created by the seller (e.g. trademarks, patents, trade names, etc.)
the tax cost basis for the seller, for income tax purposes is zero. Therefore, the entire purchase price is subject
to income tax.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES
ARE REINVESTED?

Currently, under Colombian legislation there are no fiscal advantages where the proceeds from the sale of assets
are reinvested.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

Currently, under Colombian legislation there are no substance requirements for holding/finance companies.
Notwithstanding this, it should be noted that as from 2013, foreign companies may be deemed Colombian based
companies for tax purposes if their effective place of management is located in Colombia. Substance criteria must
be observed in these kinds of cases.

Please also note that Colombia’s DTTs which are currently in force require that in order for an item of income
to benefit from these DTTs, the entity/individual domiciled/resident in the other contracting state must be the
beneficial owner of such income.

In addition, the 2016 tax reform introduced the CFC regime. Under this regime, any passive income obtained by the
CFC must be attributed to the Colombian taxpayer in the fiscal year when it is accrued by the CFC, regardless of
whether such entity has distributed or intended to distribute such passive income to the Colombian tax resident.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Under current tax law, mergers and spin-offs are non-recognition events. As such, they do not accrue income tax;
value added tax or turnover tax. The requirement for this tax neutrality to apply is that no party involved in the
reorganization (including the shareholders of the merged/spin-off entities) generate any sort of income or gain
derived from such transaction.

Per the Colombian tax code, mergers and spin-offs will maintain their tax neutrality insofar as they meet certain
requirements. Moreover, the shareholders of the companies involved will not have any taxable income derived
from these processes provided that the requirements set-forth by law are met.
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MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

SThe 2016 tax reform regulated the tax treatment of share-based payments and stock options, both for both
companies and employees.

In the case of share-based payments, companies shall recognize the expense when it is accrued while employees
shall recognize any income when the shares are delivered to them and they are registered as a shareholder.

The deductible expense for the company that delivers the shares is the fair market value of such shares which
cannot be lower than the shares’ equity value (book value) increased by 15%, in the case of shares not listed on
a stock exchange. If the shares are listed on a stock exchange, the expense shall correspond to the value of the
shares on the date of delivery of the shares. The income for the employee that receives the shares would be the
same amount.

For the purposes of expense deductibility, companies must make social security contributions and operate
withholding tax on labor payments.

On the other hand, in the case of stock options (employees acquire the right to exercise an option to buy shares)
both the company’s expense and the employee’s income shall be recognized when the employee exercises
the option.

The expense for the company shall correspond to the shares’ equity value (book value) increased by 15% in the
case of shares not listed on the stock exchange. If the shares are listed on a stock exchange the expense shall
correspond to the value of the shares at the date of delivery of the shares. In these cases the employee has to
recognize income in an amount equivalent to the difference between the price paid for the shares and the fair
market value of the shares on the date on which the purchase option is exercised.

There are no specific rules related to management incentives in connection with selling or buying a company.

FOR MORE INFORMATION CONTACT:

Mauricio Piiieros
Tel: +571 31 92 900 ext. 921
E-mail: mpineros@gpzlegal.com
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INTERNATIONAL DEVELOPMENTS

1.

WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

The most recent developments which are relevant to M&A deals and private equity relate to the following:

2 Introduction of a number of anti-avoidance provisions which give the right to the Tax Commissioner to
refuse tax neutral reorganisations if the Commissioner is: (i) not satisfied that there were genuine commercial
or financial reasons for such reorganisation and (ii) if he can demonstrate that the main purpose of the
reorganisation is the reduction, avoidance or deferment of payment of taxes. In practice, the Commissioner
can deny a tax neutral reorganisation if he judges that the main purpose or one of the main purposes of the
re-organisation was i) the avoidance, decrease, or postponement of the payment of tax, or ii) the direct or
indirect allocation of an entity’s assets to a person without settling the corresponding tax, or as a means of
decreasing/postponing that corresponding tax

2t Immovable property taxes abolished as of 1 January 2017

:2t Transfer pricing legislation came into effect as of 1 July 2017 with respect to back-to-back financing
arrangements, whilst legislation for other transactions is also expected to be announced

WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

A number of changes have already been introduced in Cyprus as a result of the OECD BEPS Actions. In regard to
Plans 6 and 15, Cyprus signed the multilateral instrument on 7 June 2017.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

By an acquisition of shares, no direct taxes are triggered for the buyer. In situations where the relevant share
purchase agreement is found to be subject to stamp duty in Cyprus, the tax obligation rests with the buyer,
unless the contract provides otherwise. Of course, a contract is exempt from stamp duty when the acquisition
is affected as a result of company re-organisation.

The stamp duty varies from nil to 0.20% and is capped at €20,000.
B) Asset deal

By the acquisition of immovable property, the buyer is liable for a transfer fee. Transfer taxes range from 3% to
8%, depending on the value of the property. The tax is:

* 3% on amounts up to €85,000 of the sale price or market value
* 5% on amounts between €85,001 and €170,000
* 8% on any amount exceeding €170,000

The above transfer fees are reduced by 50% in case the purchase of immovable property is not subject to VAT.
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Immovable Property Tax is abolished as of 1 January 2017. Until tax year 2016, the owner of immovable property
situated in Cyprus was liable to pay an annual immovable property tax which was calculated on the market value
of the property as at 1 January 1980, at the varying rates, which applied per owner and not per property.

Again, the agreement for the acquisition of immovable property or any other asset may also be subject to stamp
duty in Cyprus. Stamp duty is imposed on contracts relating to assets located in or “things” to be done in Cyprus.
If the provisions of a reorganisation are applied, as defined under Cypriot law (which is in line with the provisions
of the EU Merger Directive), such a purchase can be tax neutral. Depending on the nature of the assets transfer
fees may apply.

The purchase of a company’s assets — unlike the purchase of shares — may be subject to VAT, which is currently
rated at 19%.

In terms of utilisation of tax losses, tax losses are not available for set-off in the case of a share deal and given
that profits from the sale of shares are generally exempt from tax.

In the case of a taxable sale of immovable property, any losses realised may be set off against similar profits that
may arise in the future. The same principle applies to gains and losses resulting from the sale of other assets -
where gains are taxable, the deductibility of losses may be allowed.

BUY-SIDE

4,

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

A re-evaluation of assets can be affected via an independent valuator. Any increase or decrease in the value of
assets is reflected accordingly.

The increase in value is recorded as a capital reserve. Generally, there is no tax obligation with respect to that
reserve. However, depending on the nature of the assets, corporation tax or capital gains tax may be imposed in
the case of sale.

WHAT ARE THE PARTICULAR RULES OF AMORTIZATION OF GOODWILL AND SIMILAR
INTANGIBLE ASSETS IN YOUR COUNTRY?

Goodwill is not subject to depreciation or amortization. Since Cyprus applies International Financial Reporting
Standards (IFRS), goodwill is tested for impairment (comparing recoverability with the carrying amounts)
annually or whenever there is an indication of a possible reduction in value.

For impairment testing, goodwill is allocated to the relevant cash-generating unit (the lowest level within the
entity for internal management purposes) and this cash-generating unit is tested for impairment.

Impairment loss on goodwill cannot be carried back.

Goodwill does not appear on individual statutory statements, it only appears in consolidated financial statements.
The goodwill is treated as a fixed asset and, as such, gains are excluded from tax.

WHAT ARE THE LIMITATIONS ON THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

According to Cypriot tax law, expenses may be deducted if they have been incurred wholly and exclusively to
produce income. In line with this, interest paid on a loan that has been used or will be used by the company for
trading purposes or for the acquisition of trading fixed assets is fully deductible. Also, following an amendment
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to the Cyprus Law in 2012, any interest expense relating to the acquisitions of shares after 1 January 2012, may
be deducted from taxable income on the provision that the acquired company is directly or indirectly wholly
acquired, i.e. 100% shareholding, and the acquired company holds assets which are all used for business purposes.

On the other hand, any other interest income not classified as part of trading or related to company’s trading
activities may not be treated as a deductible expense.

Overall, under the Cyprus tax law, it is not permitted to deduct any interest expenses relating to the acquisition
of a non-business asset. Additionally, after the lapse of seven years from the date of purchase of an asset, the
Cyprus Tax Office stops disallowing any interest as it considers the debt on the acquisition of the asset as paid.

Interest limitation rules in accordance with the Anti-Tax Avoidance Directive are expected to come in effect within
the timeframes set by the European Union.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN DEBT ON ACQUISITIONS?
With a properly designed tax structure, debt push-down can be easily achieved.

Cypriot Companies law has an absolute prohibition on financial assistance given by a company whether directly
or indirectly, for the purchase or subscription of its own, or its holding company’s shares. In line with this, in a
transaction with multiple dealings, share acquisition financing may not be linked to debt push-down, given that
this may be treated as an indirect financial assistance. However, express exclusions from the scope of this provision
are included in the law. The application of the provisions of EU Merger Directive incorporated into Cypriot law may
prove to be beneficial in achieving debt push-down. An intermediary company may be incorporated in order to
acquire the target. The intermediary company can subsequently be merged with the target company.

To implement this plan, proper advice should be sought. Especially considering the latest tax developments, which
outlined “sulbbstantial activity” as a core element for tax free reorganisations. Generally, if the structure and the
transaction have sufficient underlying substance, any risks of avoiding taxation are effectively minimised.

Deferment of the debt (i.e. debt to be carried forward by postponing the payment of liability to the future) is
also possible, allowing allocation of obligations.

From a Cypriot perspective, any losses that would have been subject to tax if they were to be gains may be off-set
against other sources of income in the same tax year. When the income is not sufficient, the losses may be carried
forward and off-set against profits in subsequent years. In the case of change of ownership of a company, as well
as change in the nature of the activities of a company, previous losses may not be carried forward and used by the
new owners. A company may also surrender tax losses to another company from the same group (specific criteria
exist for group loss relief involving foreign entities).

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

In 2015, Cyprus introduced Notional Interest Deduction (‘'NID’) in its tax law, which relates to a notional interest
deduction on new equity which can be set against taxable income generated by the company as a result of the
funds from the new equity.

NID is equal to the interest yield of the 10-year government bond yield of the country in which the new equity is
invested increased by 3% (the minimum rate being the yield of the Cyprus 10-year government bond increased
by 3%). The bond vyield rates to be used are those of December 31 of the year preceding the assessment year.
The notional interest to be deducted cannot exceed 80% of the taxable income of the company for the year
before the deduction of this notional interest
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ARE LOSSES OF A TARGET COMPANY AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

Tax losses incurred in any one year that cannot be wholly offset against other income may be carried forward for
five years and set off against profits resulting in subsequent years.

However, according to the law, losses incurred by a company cannot be carried forward if:

2t Within any three-year period, there is a change in the ownership of the shares of a company and a substantial

change in the nature of the business of the company (a significant change can be interpreted as a drastic
change in the types of activities offered by a company - i.e. originally sells computers and then stops to
commence trading in pharmaceuticals)

2t At any time since, the scale of the company’s activities has diminished or has become negligible and before

any substantial reactivation of the business there is a change in the ownership of the company’s shares

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

No such items that are very specific to Cyprus exist. All standard items should be included.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

Stamp duty at nominal rates is payable on a variety of legal documents and may apply in the case of a transfer of
shares. Specifically, stamp duty is governed by the Stamp Duty Law (19/1963), within which article 4 (1) provides
that the documents specifically presented in its first schedule are subject to stamp duty if these documents
concern property situated in the Republic of Cyprus, as well as matters or things to be performed or done in
Cyprus, irrespective of the place of execution of such documents. Agreements for the purchase of shares in a
Cypriot company, which are executed in Cyprus, are not required to be stamped in Cyprus, and it is also the actual
practice of the Stamp Duty Commissioner to exclude and exempt such documents from stamp duty. Further, not
required to be stamped in Cyprus are: i) instruments of transfer of shares in a Cypriot company which are executed
in Cyprus ii) agreements for the purchase of the shares in a foreign company which are executed in Cyprus, and

i) instrument for the transfer of shares in a foreign company which are executed in Cyprus.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

A purchaser making use of a Cyprus acquisition vehicle in order to execute an acquisition for cash can fund the
vehicle with debt, equity, or hybrid instruments that combine the characteristics of debt and equity together.
Further after, as a general rule, in order to ascertain a physical or legal person’s chargeable income, only the
outgoings and expenses which are wholly and exclusively incurred by such a person in the production of taxable
income can be allowed to be deducted.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?
The Cyprus value added tax law is fully harmonised with the EU Sixth Directive.

In particular, the transfer of a business as a going concern is outside the scope of VAT, provided certain conditions
are met. The actual end-result of such transfer needs to be that a new owner is established who will be operating
the business as such. Therefore, the mere sale of assets does not constitute in itself a transfer of a business as a
going concern. While in the case that land and buildings are sold, it is advised that professional consultancy

is requested.
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As for the sale of shares, it is specifically listed as an exempt transaction in the Cyprus VAT law via Schedule
Seven, Table B of the relevant legislation.

On this note, as sales of shares is categorised as ‘exempt’, no [input] VAT tax incurred on related costs, such as
professional fees, is eligible to be recovered.

Yet, following the European Court of Justice [ECJ] decision to Kretztechnik AG v Finanzamt Linz (Case C-465/03),
input VAT tax incurred in relation to the issue of shares instead, can be generally recoverable. Specifically, if a buyer
issues shares in consideration of an acquisition, some or even all of the VAT attributable to the corresponding share
issue can be considered recoverable.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION OF A
DOMESTIC COMPANY BY A FOREIGN COMPANY?

Cyprus is renowned as a jurisdiction for holding companies. In the majority of cases, its domestic legislation allows
a tax-free treatment of incoming dividends from foreign subsidiaries. It also allows the distribution of dividends

to the non-resident shareholders free from withholding taxes. Equally, from a financing perspective, any interest
payments to non-residents can also effectively be free from withholding taxes.

In any case, transactions between the Cypriot company and other group companies should follow transfer pricing
regulations. In Cyprus, transfer pricing regulations are fairly limited, but are expected to soon become more
extensive. Specifically, as of 1 July 2017, transfer pricing rules were introduced in relation to back to back

loan arrangements.

Further, in an aim and effort by Cyprus to always treat transactions between related parties in a fair way, a
December 2015 tax law amendment, which is effective retroactively from 1 January 2015, was introduced in
reference to the arm’s length principle as codified in the tax law. As per this, a negative transfer pricing adjustment
is now included within the provisions, while prior to that, the law only provided for upward adjustments in cases
when transactions between related parties were not performed at arm’s length.

Further on, to mitigate tax effects, in the cases of acquisitions, an important parameter that should be taken
into consideration is the provisions of the relevant agreement for avoidance of double taxation (if any) between
Cyprus and the country in which the subsidiary and / or parent will be located.

Any additional specific issues to be considered in the case of acquisitions of Cyprus companies by foreign
investors, will need to be also examined on a case by case basis, depending on industry sector involved and
investor’s jurisdictional origin.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

Cyprus has implemented the provisions of the EU Merger Directive in its national income tax legislation, enabling
tax-neutral reorganisations.

According to Cypriot law, the transfer of assets and liabilities in the course of reorganisation does not give rise

to any taxable profits at the level of the transferring company. Accumulated losses of the transferring company
moved to the receiving company may be off-set and the relevant provisions for the consolidation of losses

are applied. Equally profits derived at the level of the receiving company as a result of the cancellation of its
participation in the transferring company do not give rise to any taxable obligations. The issue of shares in the
receiving company to the shareholder of the transferring company in consideration of shares in the transferring
company does not give rise to any taxation on the gains or losses at the level of the shareholder. In order to qualify
for tax exemption, the corporate reorganisation should not involve a cash payment exceeding 10% of the nominal
value of the shares.
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As of 1 January 2016, new anti-abuse and anti-avoidance provisions in the Cypriot legislation took effect,
maintaining and safeguarding the tax neutrality for bona fide transactions.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN THE CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

According to Cypriot tax legislation, a capital gains tax at the rate of 20% may be triggered by the sale of shares
in companies that derive their value from real estate situated in Cyprus, unless these are first acquired between 16
July 2015 and 31 December 2016. In the case though that capital gains tax is imposable, possible application of a
Double Taxation Treaty (DTT) should be considered, especially when the treaty includes favourable provisions for
the taxation of capital gains. Capital gains tax will be triggered only when such shares derive their value from real
estate situated in Cyprus.

The capital gains tax is not extended to immovable property situated outside Cyprus. Therefore, when a Cypriot
company acquires a foreign subsidiary owning real estate situated outside Cyprus, and in turn sells the shares of
that subsidiary, no taxes should be triggered in Cyprus. In some cases, DTT allows for the taxation of such gains
at the level of the subsidiary.

Acquisition of real estate property by non-Cypriot residents, other than those coming from EU countries, requires
the approval of the Ministry of Interior, a process which takes between one and four months.

In the case of a transfer of immovable property, applicable transfer taxes are a liability of the buyer. Transfer taxes
are rated between 3% and 8% (whilst certain discounts and exemptions exist).

It should also be noted that as of 1 January 2017 immovable property taxes in Cyprus have been abolished.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?

There are provisions for group relief whereby the current year’s trading losses of a Cyprus company can be
transferred to be set off against taxable profits of another Cyprus company provided both companies were
members of the same group for the whole year of consideration. As of 1 January 2015, a Cyprus tax resident
company may also claim the tax losses of a group company that is tax resident in another EU member state,
provided such EU company firstly exhausts all possibilities available to utilise its losses in its EU member state
of residence or in the EU member state of any intermediary EU holding company.

For VAT purposes, two or more companies belonging in the same group of companies may have group
registration (a group exists where one company controls the others, or one person controls them all).

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

The Cyprus patent box is fully in line with the recommmendations of Action 5 of the Organisation for Economic
Co-operation and Development (OECD). Under the patent box, qualifying intangible assets refer to assets that
were acquired, developed or exploited by a person in the course of his business (excluding intellectual property
associated with marketing) and which pertains to research and development activities for which economic
ownership exists. Specifically, these assets are:

it Patents as defined in the Patents Law

it Computer Software
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it Other IP assets that are non-obvious, novel and useful, where the person which utilises them in further

development of a business that does not generate annual gross revenues exceeding Euro 7.500.000 (or Euro
50.000.000 for a group of companies) and which should be certified by an appropriate authority either in
Cyprus or abroad

@ Utility models, intellectual property assets which provide protection to plants and generic material, orphan

drug designations and extensions of protections of patents, all of which should be legally protected

Qualifying profits (income) is calculated as the proportion of the total income which relates to the fraction of the
qualifying expenditure as well as the uplift expenditure which was incurred for the qualifying intangible asset.
Such income, for example, consists of royalties in connection with the use of the qualifying intangible asset,
capital gains arising on the disposal of a qualifying intangible asset etc.

The overall income is calculated as the total income arising from the qualifying intangible asset within a specific
tax year reduced by the direct costs for generating this income.

As with the previous IP Box Regime, 80% of the overall income as defined above is treated as a deductible
expense, and in the same manner in the case of losses only 20% of the loss can be carried forward or be
surrendered for the purpose of group loss relief.

Qualifying expenditure for a qualifying intangible asset relates to the total research and development costs
incurred in any tax year wholly and exclusively for the development, improvement or creation of qualifying
intangible assets and where costs are directly related to the qualifying intangible assets.

Examples of such qualifying expenditure includes wages and salaries, direct costs relating to the research and
development, including costs which have been outsourced, supplies related to research and development,
installations used for research and development etc.

An uplift expenditure is added to the above mentioned qualifying expenditure which is the lower of:
it 30% of the eligible costs

it The total amount of the cost of acquisition and outsourcing to related parties aimed at research and
development in connection to the eligible intangible asset

19. DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?
No such adverse tax consequences.

SELL-SIDE

20. HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN

M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

Capital Gains Tax is imposed (when the disposal is not subject to income tax) on gains from disposal of immovable
property situated in Cyprus including shares of companies not listed on a recognised Stock Exchange which own
immovable property situated in Cyprus, at the flat rate of 20%. Further, as per recent amendment to the relevant
law, as from 17 December 2015 the definition of ‘property’ is extended so that Capital Gains Tax is also levied on
sale of shares which directly or indirectly participate in other companies that in turn hold immovable property

in Cyprus, on the provision that at least 50% of the market value of the shares that are sold is derived from that
Cyprus immovable property.
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Further, a favorable exemption is also in place as from July 2015, as per which gains derived from the sale of
immovable property is 100% exempted from Capital Gains Tax when i) they were/will be acquired between the day
the new law came into effect being 16 July 2015, up to 31 December 2016 inclusively, and ii) they were acquired
from an independent non-related party at market value, via an ordinary purchase / purchase agreement, and not
through: a donation, or gift, neither by way of exchange, trade nor in a way of settlement of debt, and the sale
must not be related to any foreclosure agreement either.

No special treatment for gains arising in M&A context.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES OR
ASSETS ARE REINVESTED?

There is no fiscal advantage in Cyprus in re-investing proceeds from a sale. The proceeds from the sale of shares
are generally exempt from tax, and as such, no tax obligations are anticipated to arise, while gains deriving from
the sale of assets would be taxed accordingly.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

Maintenance of sufficient level of taxation is of very high importance. Economic substance is needed not only
for obtaining tax residency certificates, but also for application of double tax treaties used for cross-border
transactions. Each structure would require a distinctive approach and a differing focus on corresponding relevant
matters required for each. However, as an all-purpose note, the following are some common characteristics of
substance for Cyprus companies, namely, holding structures: qualified personnel, director; real physical presence
in Cyprus, whether through an owned distinct office or via leasing space at a serviced business center; owning
at least one bank account maintained with a Cyprus bank, and operated by a Cypriot member of the Board of
Directors; maintaining proper accounting books and records in Cyprus, and preparing timely annual Audited
Financial Statements, submitting promptly all annual tax returns, and settling promptly all relevant tax amounts
due; diversification of investments held by Holding co; public listing; and other characteristics determined
case-by-case.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Any type of reorganisation does not bear any tax implication in Cyprus, provided that a valid commercial reason
for the reorganisation exists. Specifically:

it Assets transferred in a scheme of reorganisation do not give rise to any taxation to the transferring company

32 Any accumulated losses of the transferring company are transferred to the receiving company and the
provisions of section 13 regarding set-off or carry forward of losses apply accordingly

$2 No capital gains tax is payable as a result of a transfer of chargeable assets (immovable property or shares in
company holding immovable property) until a subsequent sale of the immovable property. In the case of such
a subsequent sale, the original base cost will be used to determine the tax payable

¢ Stamp duty is avoided in case of transactions involved in an approved reorganisation scheme

¢ Land transfer fees are not due on transfers of immovable property from one company to another, under an
approved reorganisation scheme

$2 Mortgage fees are not due in case a mortgage is transferred from one company to another under an approved
reorganisation scheme

A number of anti-avoidance provisions have been introduced which give the right to the Tax commissionaire
to refuse tax neutral reorganisations if the Commissioner is (i) not satisfied that there were genuine
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commercial or financial reasons for such reorganisation and (ii) if he can demonstrate that the main purpose

of the reorganisation is the reduction, avoidance or deferment of payment of taxes. The decision of the Tax
Commissioner not to grant tax exemption on the reorganisation must be fully justified and the taxpayer has the
right to file an objection.

The Commissioner who assesses the tax neutral reorganisation request has the right to impose conditions on the
number of shares that can be issued as part of the reorganisation and the period for which such shares should be
held by the recipient of the shares, which period cannot exceed three years. Such restrictions cannot apply in

the case of publicly listed companies and transfers of shares as a result of succession.

MANAGEMENT INCENTIVES

24, WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

Employees relocating to Cyprus have two tax incentives. Namely:

it 50% exemption of the remuneration exceeding EUR 100.000 per annum derived from any office or
employment exercised in Cyprus by an individual. This exemption is granted for a total period of ten years
and is applicable only 50% exemption of remuneration exceeding EUR 100.000 per annum from any office or
employment exercised in Cyprus by an individual

2t An exemption equal to the lower of (a) 20% of the remuneration derived from any office or employment
exercised in Cyprus by an individual and (b) EUR 8.550. This exemption is granted for a total period of five
years and will expire in 2020

It is not possible to obtain benefit under both exemptions.

In regard to the sale of a company, any profit arising on the disposal is exempt from taxation in Cyprus, provided
that the titles disposed fall within the definition of a title as included in the relevant Circular issued by the Cyprus
tax authorities.

FOR MORE INFORMATION CONTACT:

Maria Nicolaou
Tel: +357 22 699 293
E-mail: maria.nicolaou@eurofast.eu
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INTERNATIONAL DEVELOPMENTS

1. WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

On 19 December 2017 a new bill was adopted ensuring that companies can deduct payroll costs to employees
working with the acquisition of enterprises. Prior to the bill only operating costs, i.e. payroll costs spent on
obtaining, securing and maintaining income were deductible. With the bill the Government seeks to improve
the circumstances for doing business by decreasing the administrative burden on enterprises caused by their
not being able to deduct all payroll costs, but instead having to calculate in detail how much time the individual
employees have spent on non-deductible activities must be dismissed. The new rule applies to payroll costs for
employees and directors (both executive and non-executive) but not costs related to outside parties,

e.g. accountants.

In March 2018 a new bill was introduced amending the rules regarding tax free cross-border mergers and divisions
of Danish companies. With the bill the Government seeks to remove the current possibility to use an earlier date
of merger or division than the date of the decision in the company(ies). The aim is to prevent taxable income
being allocated from Denmark to another country by allowing mergers with retroactive effect. The amended rules
will also apply to the transfer of assets. However, if the receiving company and the ceasing company both before
and after the decision of the merger are subject to Danish international joint taxation the rules will not apply.

2.  WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVE?

Denmark has implemented the OECD BEPS Action Point 6 and amendments to the EU Parent-Subsidiary
Directive. The provision marks a change in the traditional Danish anti-abuse tax legislation doctrine which, in the
past, targeted specific practices deemed to be abusive and, therefore, countered by specific anti-abuse rules
(SAAR). The rule contains two provisions: An EU tax directive anti-abuse provision and a tax treaty anti-abuse
provision. Despite differences in the wording, no specific difference in the contents is pursued between these
two provisions. The EU tax directive anti-abuse provision mainly attempts to implement the anti-abuse or misuse
amendment to the Parent-Subsidiary Directive and thus the Danish anti-abuse provision more or less mirrors the
wording of the amended Directive.

Unlike the anti-abuse provision in the Parent-Subsidiary Directive, the Danish domestic provision is also intended
to apply as an anti-abuse rule to all EU Direct Tax Directives, specifically the EU Merger Directive (2009/133) and
the Interest-Royalty Directive (2003/49).

The tax treaty anti-abuse provision aims at implementing the expected outcome of the BEPS project, specifically
Action Point 6. As the final report on Action 6 hadn’t been released at the time of the adoption of the bill, it was
arguably somewhat premature to introduce a provision incorporating the outcome of the project. Nevertheless,
the bill aims at applying the provision on both existing and future Danish tax treaties based on the alleged
general agreement among the OECD countries implying that states are not obliged to grant treaty benefits from
participation in arrangements that entail abuse of treaty provisions. The provision states that treaty benefits

will not be granted if: “it /s reasonable to establish, taking into account all relevant facts and circumstances, that
obtaining the benefit is one of the most significant purposes of any arrangement or transaction which directly or
indirectly leads to the benefit, unless it is established that granting the benefit under such circumstances would be
in accordance with the content and purpose of the tax treaty provision in question.”
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Since Denmark has not previously operated with a general anti-abuse provision, and due to the very general
nature of its wording, a level of uncertainty around obtaining the tax directive or tax treaty benefits still exists.
Uncertainty will at least exist pending on further specific administrative or court rulings regarding the use of both
provisions. Accordingly, caution should be shown as to the application of such provisions, and specific tax advice
thereon should be obtained.

Denmark has also implemented Action Point 13 of the BEPS Initiative (Guidance on the Implementation of
Transfer Pricing Documentation and Country-by-Country Reporting). The OECD’s recommendation of BEPS
Action Point 13 has been directly implemented.

The country-by-country report must, for example, contain information relating to the global allocation of the
multinational enterprise’s income and taxes paid together with certain indicators of the location of financial activity
within the multinational enterprise group and information on the multinational enterprise’s total employment,
capital, retained earnings and tangible assets in each tax jurisdiction. However, the Danish Ministry of Taxation has
published a government order which more precisely describes the information that the country-by-country report
must contain.

Regarding Action Point 15, the Government has announced that a bill will be introduced providing the domestic
legal grounds for Denmark to sign the MLI agreement. Though the bill has not been introduced yet, it formed part
of the legislative program of 2017/2018 and thus is expected in the near future.

The Anti-Tax Avoidance Directive is generally not expected to cause significant changes to taxation of Danish
companies, as the majority of the initiatives are already established principles in Denmark.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

The main difference between acquisitions made through share deals and acquisitions made through asset deals in
Denmark is that no deduction is possible on share deals. Apart from the carry-forward of losses described below,
the tax position of the acquired Danish company remains unchanged. Consequently, it is not possible to create a
tax-free step-up in the tax basis of the assets of the acquired company. However, the capital gain realised by the
seller on the sale of shares is often tax-exempt.

Tax advantages:

It is usually possible to carry-forward losses.

The capital gain realised by the seller on the sale of shares is often tax-exempt.
Tax disadvantages:

No deduction is possible on share deals.

B) Asset deal

In an asset deal, the purchaser will generally only inherit those liabilities that it assumes specifically pursuant
to the terms of the asset purchase agreement. The purchase price must be allocated to the different assets
included in the deal as the allocation serves as the basis for capital gains taxation of the seller and as the basis
for the tax depreciation for the purchaser. The Danish tax authorities may challenge either the total cash value
or the allocation between depreciable assets. Where no allocation is made, the tax authorities may assess an
appropriate allocation and both the seller and the purchaser are obliged to apply the assessed values.
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Tax advantages:

When acquiring assets, it is possible to depreciate the purchase price according to specific rules. A general
prerequisite for depreciation is that the relevant asset is in fact subject to deterioration when in use. Land is not
depreciable, for example. The method of declining balance depreciation is allowed for commercial operating
equipment, i.e., machinery, vehicles, ships, aircraft, certain buildings, fixtures, furniture and other equipment used
exclusively for business purposes. The depreciation balance is the balance at the beginning of the year plus
acquisitions made during the year and less the proceeds from assets sold during the year. The maximum permitted
rate of depreciation is 15% to 25% (depending on the specific type of assets included in the depreciation balance),
and taxpayers are free to apply a lower rate and a different rate each year.

Goodwill may generally be depreciated over seven years.
Tax disadvantages:

It is not possible to carry-forward losses.
BUY-SIDE

4. WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

No step up is available if the transaction is carried out as a share transfer. This is often a disadvantage with share
transfers compared with asset deals.

Normally, a purchaser would investigate whether the target company has tax capacity in the form of a loss carry-
forward which may be used to offset any subsequent taxable gains realised by the acquired company on the
assets in this company. This investigation is relevant to assess whether an asset deal is preferential to a share deal.

5.  WHAT ARE THE PARTICULAR RULES OF AMORTISATION OF GOODWILL IN YOUR COUNTRY?

Goodwill may generally be amortised over seven years. Goodwill forming a part of the acquisition price for shares
cannot be amortised.

6. WHAT ARE THE LIMITATIONS TO THE DEDUCTIBILITY OF INTEREST EXPENSE? ARE THERE
SPECIAL INTEREST LIMITATIONS IN THE CASES OF ACQUISITION OF SHARES AND ASSETS?

The deduction of interest expenses is limited by the following three rules which apply simultaneously
(in chronological order):

1) A limitation based on the debt-to-equity ratio: Thin capitalisation limitations with a debt-to equity ratio of 4:1
are in force. This limitation only applies if debt to companies within a group exceeds DKK 10 million.

2) A limitation based on the value of assets: Net financing expenses are limited to an amount corresponding to
2.9% of certain assets (the asset limitation). The rate of 2.9% is adjusted annually. The limitation percentage
does not apply to net financing expenses up to DKK 21.3 million calculated on a group basis.

3) A limitation based on annual profits: Net financing expenses may not exceed 80% of earnings before interest
and tax (the EBIT limitation). Net financing expenses below DKK 21.3 million (calculated on a group basis) will
be deductible under the EBIT limitation rule, but may be reduced according to the thin capitalisation rules
described above.

As Denmark is subject to the EU Anti Tax Avoidance Directive (ATAD) it is expected that the EBIT rule will be
amended to align with the EBITDA rule in the ATAD. No bill to amend the rule has been proposed as of yet.
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As set out in the directive, there is a transition period until the end of the first full fiscal year following the date
of publication of the agreement between the OECD members on the official website on a minimum standard
regarding BEPS Action 4. However, this period will end by 1 January 2024 at the latest.

WHAT ARE COMMON STRATEGIES TO PUSH-DOWN THE DEBT ON ACQUISITIONS?

Acquisition of a Danish corporation is often structured to reduce the tax base of the Danish target company
by interest expenses incurred on the acquisition debt or by virtue of other deductible expenses.

This is achieved through the establishment of a Danish acquisition vehicle which partly debt finances the
acquisition of the Danish target. Through the formation of a Danish (mandatory) tax consolidation group
comprising the Danish target company and the Danish acquisition vehicle, the interest expenses on the
acquisition debt and other deductible expenses can, subject to restrictions on deductions of interest and the
utilisation of tax losses, be utilised to reduce the tax liability of the Danish target company.

The abovementioned rules regarding the limitation of deduction of interest expenses apply.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

There are no incentives for using equity financing in Denmark, apart from avoiding thin capitalisation where
by foreign debt outweighs the equity at a 4:1 ratio.

ARE LOSSES OF THE TARGET COMPANY(IES) AVAILABLE AFTER AN ACQUISITION IS MADE?
ARE THERE ANY RESTRICTIONS ON THE USE OF SUCH LOSSES?

In Denmark, companies are granted an unlimited carry forward of tax losses. No carry back exists. However, the
annual amount of losses from previous tax years to be set off against profits cannot exceed DKK 8,205,000
(approximately €1102,000). It should be noted that this base amount applies to group level, i.e., companies that
are jointly taxed have a mutual base amount of DKK 8, 205,000 for the group as a whole.

If the loss carried forward exceeds DKK 8,205,000, the remainder of the loss may be set off against 60% or less
of the year’s profit. There is no time limit for how many years the losses may be carried forward.

Loss carry forward restrictions exist in relation to control of ownership (more than 50%) of a company.

The main Danish loss limitation rule applies when more than 50% of the shares (or voting rights) in a company are
transferred within one tax year. If this is the case, the net operating losses (NOLs) are limited to be offset against
future operating income. Consequently, the NOLs may not be used to offset “net capital income”, which includes
net interest income, net income realised on the transfer of bonds and other debt instruments, dividends, net
income realised on the transfer of shares and leasing income.

The loss limitation rules referred to above, if triggered, apply to the company’s income in the year in which the
transfer of more than 50% of its shares takes place. Thus, the loss limitation rules also apply to income realised
before the transfer of shares in the company took place if such income is realised in the same taxable year in
which the transfer takes place.

Additionally, a loss limitation rule applies to the transfer of more than 50% of the shares (or voting rights) in
companies without any active trade or business.

Consequently, when more than 50% of the shares (or voting rights) in companies without any active trade or
business are transferred, all of the NOLs are lost. A look-through rule applies to holding companies in that the
activities of the subsidiaries are taken into consideration when determining whether the holding company has
trade or business.
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16.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

When performing a tax due diligence in Denmark, there are no specific items that must be included. However,

it is important to note that the fine for not having prepared proper transfer pricing documentation is quite high.

[t is also important to note that the Danish Tax Authorities can make corrections in the company’s taxable income
regarding intra-group transactions until approximately five years after the transaction has taken place.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?

There is no indirect tax (such as stamp duty or transfer tax) on the transfer of shares in Denmark.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

According to Section 8J of the Tax Assessment Act, expenses related to acquisition costs are, in general, not
deductible if the acquisition is for the purpose of participation in management.

However, companies can deduct salaries of employees working on the acquisition of enterprises.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

The Danish Tax Authorities will allow a company to deduct VAT in relation to the acquisition of assets if the
acquiring company intends to supply services subject to VAT. As a main rule the Danish Tax Authorities will not
allow a company to deduct VAT in relation to the acquisition of shares. However, following the decisions from the
European Court of Justice in C-108/14 (Larentia + Minerva) and C-109/14 (Marenave), the Danish Tax Authorities
will allow a company to deduct VAT in relation to the acquisition of shares in a subsidiary company if the
acquiring company intends to supply services subject to VAT.

ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION BY
FOREIGN COMPANIES?

The only particular issue to consider when acquiring a foreign company is whether a double taxation treaty is in
place between Denmark and the other country.

CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL MANNER
THROUGH MERGERS OR A TAX GROUPING?

After an acquisition, a group may reorganise in a tax-neutral environment. The decisive factor is whether 10% or
more of the shares are owned or not. If so, there are a number of possible tax regimes. If this threshold is not met,
the matter is more complicated. If these regimes are applied, no taxes will be triggered as a consequence of the
event. Generally, the original acquisition values will be reflected in the values carried forward.

ARE THERE ANY PARTICULAR ISSUES TO CONSIDER IN CASE OF A TARGET COMPANY
THAT HAS SIGNIFICANT REAL ESTATE ASSETS?

When acquiring a company whose main asset is real estate, a buyer must consider Denmark’s complex rules on
the depreciation of real estate. The sale of shares in a company whose assets are mainly composed of Danish real
estate assets is subject to the same rules as the sale of other shares regarding corporate income tax (application
of the participation exemption regime under the standard conditions) and transfer tax (absence of transfer tax).
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17.

18.

19.

IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO,
WHAT BENEFITS DOES IT GRANT?

In Denmark, joint taxation is obligatory for national groups. All Danish companies and Danish permanent
establishments in a group must be included in the joint taxation calculation. Each group company prepares its
own tax return, and then the results are consolidated for overall group taxation purposes. To determine which
companies are in a group, the general rule is that a company is within the group if it is controlled by a group entity.

DOES YOUR COUNTRY HAVE ANY SPECIAL TAX STATUS SUCH AS A PATENT BOX FOR
COMPANIES THAT HOLD INTANGIBLE ASSETS?

Denmark has no special tax status for companies that hold intangible assets.

DOES YOUR COUNTRY IMPOSE ADVERSE TAX CONSEQUENCES IF OWNERSHIP OF
INTANGIBLES IS TRANSFERRED OUT OF THE COUNTRY?

If ownership of intangibles is transferred out of Denmark, and Denmark does not retain the right of taxation, the
intangibles will be considered to have been sold for tax purposes. This entails that the gain on the intangibles,
though not yet realised, will be taxed in Denmark.

The taxation can be postponed if the intangibles have been transferred to an EU Member State and that the
company is still the owner of the intangibles. If postponement is possible and is opted for, the payment is made
over seven years conditional upon the company paying 1/7 of the payable tax each year and provided the
outstanding amount accrues interest at a rate of at least 3% per year.

SELL-SIDE

20.

HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY? WHAT, IF ANY, GAINS ARISING IN AN
M&A CONTEXT ARE ELIGIBLE FOR SPECIAL TREATMENT?

There is no taxation in Denmark of capital gains on shares realised when the seller is not a Danish tax resident entity.

If the seller is a Danish tax resident, entity capital gains are usually taxed at the regular corporate income tax rate
of 22% for 2018.

Shareholdings are divided into three groups depending on the ownership percentage:

Tax exemption is granted for capital gains realised on the transfer of shares in companies where the shareholding
constitutes at least 10% or more of the share capital (subsidiary investments). However, it is a condition that the
subsidiary is a Danish subsidiary or a foreign subsidiary which is liable to tax in the state in which the subsidiary
is resident and that the tax authorities in this state is obligated to exchange information with the Danish tax
authorities according to a DTT or another relevant agreement.

If the shareholding constitutes less than 10% of the share capital and the shares are “unlisted shares” capital gains
realised on the transfer of shares are tax exempted.

By contrast, if the shareholding constitutes less than 10% of the share capital and the shares are “listed shares”
(shares that are listed on the stock exchange or similarly regulated markets) capital gains realised on the transfer
of shares are subject to tax at the ordinary corporate rate of 22% for 2018.
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21.

22.

23.

Losses on financial instruments

The ring-fencing restrictions applicable to losses incurred on financial instruments, which contain a certain right
or obligation to sell shares, now apply only to financial instruments relating to subsidiaries or group-related
companies. Additionally, losses incurred on portfolio investments subject to the mark-to-market principle are
deductible in other income.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES
ARE REINVESTED?

There are no fiscal advantages when reinvesting the proceeds from a sale.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

The Danish Tax Authority has taken the view that protection under the Parent-Subsidiary Directive and/or tax
treaties is only available to the beneficial owner of dividends distributed. Accordingly, the distribution of dividend
for Danish tax purposes will be tax exempt if the foreign recipient owns at least 10% of the company distributing
the dividend, the above mentioned conditions regarding tax exemption for capital gains are met and the foreign
recipient qualifies as the beneficial owner. However, if a foreign company does not qualify as the beneficial
owner, the dividend distributed will be subject to a Danish requirement for withholding tax. Generally, the issue of
beneficial ownership is determined on the basis of substance requirements. In general, a conduit company only
acting as an intermediary receiving income on behalf of another company that de facto constitutes the recipient
of the income in question will, from a Danish tax point of view, be disregarded in relation to protection under the
relevant EU Directives and tax treaties. Such flow-through entity is not likely to be considered beneficial owner
of dividends received and will, according to the Danish Tax Authorities, not be eligible for protection under the
relevant EU Directives, meaning that the Danish standard rules prescribing the withholding of certain taxes

will apply.

Denmark has adopted GAAR and will consequently disallow protection under the EU Parent-Subsidiary Directive
if an arrangement or a series of arrangements have been put into place with the main purpose or one of the main
purposes being to obtain tax advantages.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

Denmark has fully implemented the merger directive.

MANAGEMENT INCENTIVES

24,

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR MANAGEMENT
INCENTIVES IN CONNECTION WITH SELLING OR BUYING A COMPANY?

Companies are able to grant their employees employee shares (shares, RSUs, PSUs, purchase rights and
subscription rights) at no cost or at a favourable price without the employees having to pay income tax on the
value at the grant date. Instead, the employees become liable to pay tax when they sell their shares, at which
point any legalised gains will be taxed as equity income (maximum 42%).

According to the provision in Tax Assessment Act section 7P (in Danish “Ligningsloven™), a number of criteria
must be met in order for the rules on employee share schemes to be applicable:

(i) the employee and the employer company must agree on the granting of shares being subject to s. 7P;

(ii) the value of the granted shares may not exceed 10% of the employee’s annual salary;
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(iii) the shares must be granted by the employing company or a consolidated company as part of an
employment relationship, for which reason board members cannot qualify as eligible grantees;

(iv) shares granted under employee share schemes must not make up a special class of shares;
(v) purchase and subscription rights may not be assigned to any third party.

The company is at liberty to decide whether the shares should be granted to all of its employees or only to
certain employees.

The cost relating to the benefits of a qualifying section 7P scheme are non-deductible for the employer. However,
costs relating to the implementation etc. of the scheme are deductible for the employer company.

If the company wants the costs relating to the scheme to be deductible they can use the provision in The Law of
Assessment section 28 instead. According to this provision the employee is taxed of the value of shares at vesting
(a total tax rate of up to 55.8%).

FOR MORE INFORMATION CONTACT:

Anders Oreby Hansen
Tel: +45 72 27 36 02
E-mail: aoh@bechbruun.com
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INTERNATIONAL DEVELOPMENTS

1. WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

The most recent developments in Finland relate closely to the implementation of the Anti-Tax Avoidance
Directive (ATAD) and planned reform of the corporate tax system as well as case law giving insight in interest
deduction limitation and the application of the general anti-avoidance rule. During recent years, the Finnish Tax
Administration has been aggressive in challenging existing structures and arrangements, which places taxpayers
in a position to evaluate and document their actions prudently.

Current Finnish interest deduction limitations have been in force since 2014. Among other criteria, the applicability
of limitations has been exempt, if the taxpayer could demonstrate that its equity over total assets is equal or
higher than the equivalent group ratio based on the ultimate parent’s statutory consolidated accounts. In recent
case law, the statutory consolidated accounts of a group company owned by private equity funds has not been
accepted as qualifying statutory consolidated accounts of the ultimate parent company, on which the equivalent
group equity ratio could be based. The underlying reason was that the group company was considered as a
sub-group parent company, which statutory consolidated accounts cannot be accepted as a basis for the group
equity ratio.

The Finnish Ministry of Finance has published a draft government bill in order to implement ATAD’s obligations
on interest deduction limitation. However, in order to implement ATAD’s obligations on interest deduction
limitation, the Finnish Ministry of Finance has published a draft government bill. Although the general approach
of the suggested implementation would be in line with the minimum standards set forth in ATAD, the suggested
implementation would restrict in force even further intra-group debt financing. Moreover, the proposed measures
would cover third party loans and the equity ratio based test could be abolished.

The Finnish peculiarity, division of corporates’ income sources, would be abolished by extending the applicability
of the Finnish Business Income Tax Act (BITA) generally to all corporations. As the Finnish Ministry of Finance
has proposed in its draft government bill, a corporate entity’s tax deductibles could be offset against all taxable
income within one single source of income. Moreover, prior net operating losses would be simplified and intra-
group loss relief would be available for all companies taxed in accordance with the BITA. For Finnish REC’s and
holding companies, intra-group loss relief through group contribution would be available, which has not usually
been the case. Other entities, such as foundations and partnerships, could still have separate sources of income,
although real estate activities could be classified as business activities under the proposed tax system.

In the private equity field the tax treatment of carried interest income has been subject to intense public
discussion. In tax practice, the Finnish Tax Administration has classified carried interest income as earned income,
but the Supreme Administrative Court in its case law has held in force an Administrative Court ruling in favour of
taxpayers stating that carried interest was treated as capital income instead of earned income. Moreover, recent
case law has reduced the attractiveness of payment-in-kind (“PIK”) loans provided by private individuals. In
private equity deals, preference shares have replaced partnership loans.

From the VAT perspective, a recent precedent from the Finnish Supreme Administrative Court confirmed that the
seller may deduct VAT incurred on the sale of shares when the sale is done in connection to closing down a part
of the business. The implications of this ruling are still somewhat unclear. Previously the Tax Authority has had an
extremely restrictive approach to VAT deduction rights on costs relating to sale of shares or real estate.
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WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

Finland has been active in putting the BEPS actions into practice. There are already enacted interest deductibility
limitations and CFC regulation. Country-by-country reporting rules have been applicable to accounting periods
ending in 2017 onwards.

Finland signed the multilateral instrument in June 2017 opting only for the minimum standards and making
reservations to other articles. However, the required national parliamentary approval of the adoption is still
pending. When in effect, this means that existing provisions, concerning for example permanent establishments,
will remain unchanged in covered tax treaties. Tax treaties not covered by the multilateral instrument are the
Nordic Income Tax Treaty and the Bulgarian Income Tax Treaty.

With respect to BEPS action 6, there is no expressed intention to take action other than to implement related
minimum standards in the multilateral instrument. By adopting the Principal Purpose Test it is intended that
Finland would fulfil the minimum standard of Article 7. Finland does not adopt the additional provision granting the
competent authority the right to grant the treaty benefits even though the Principal Purpose Test provision applies.

Based on the notification, Finland would adopt the other minimum standards in the following way:

;2 Article 6 - Purpose of a Covered Tax Agreement: Finland would amend the preamble describing the purpose
of the tax treaty so that, in addition to the elimination of double taxation, it is expressly stated that the
intention is not to create opportunities for non-taxation or reduced taxation through tax evasion or avoidance.
Finland would not amend the preamble indicating the desire to develop economic relations and extend
cooperation in tax matters.

$: Article 16 - Mutual Agreement Procedure: Finland would adopt to its tax treaties the minimum standard by
including paragraphs 1to 3 in Article 25 of the OECD Model Tax Convention and the amendment concerning
the taxpayer’s right to initiate a mutual agreement procedure in the source state in addition to their residence
state. Finland would make a reservation according to which the updated Article on mutual agreement
procedures would apply to tax periods subsequent to the entry into force of the multilateral instrument.

i3t Article 17 - Corresponding Adjustments: Finland would adopt the provision on corresponding adjustments
to those tax treaties that do not currently include the provision.

¢ Mandatory binding treaty arbitration: Finland would apply the arbitration process of the multilateral treaty
with certain reservations. Finland would opt for the “final offer” process in which an arbitration panel would
select one of the competent authorities’ proposed resolutions as its decision. Arbitration would not be
available if a decision on the issue has already been rendered in a domestic process.

The implemented rules based on the amendment of the Parent-Subsidiary Directive have been in effect since the
beginning of 2016. The implemented rules cover a Limitation-on-Benefits (LOB) rule and a General Anti-Abuse
Rule (GAAR).

In respect to interest deduction limitations, the Finnish Ministry of Finance has published a draft government

bill implementing ATAD’s obligations. Generally, the proposed implementation measures would impact interest
deductions of associated taxpayers. In Finland the amended interest deduction limitation regime would become
more stringent to its current state if the current version of the draft government bill is accepted. In accordance
with the current proposal:

* Net interest costs to group companies and associated companies could be deducted up to €500,000
(the same as currently)

* Net interest costs to third party lenders could be deducted up to €3,000,000
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» Net interest costs up to 25% of the taxpayer’s earnings before interest, tax and depreciation (EBITD) would
be tax deductible (the same as currently)

« Current equity ratio-based exemption could be abolished.

* The concept of interest would extend to e.g. financial leasing, derivative instruments, guarantee fees and
bank arrangements fees.

The limitations will not apply to standalone companies. The draft government bill could still be subject to
substantial changes before becoming a final government bill and enacted law.

GENERAL

3.

WHAT ARE THE MAIN DIFFERENCES BETWEEN AN ACQUISITION OF SHARES AND AN
ASSET DEAL IN YOUR COUNTRY?

A) Share deal

Tax disadvantages: A share deal bears on two significant tax disadvantages. Firstly, the transfer tax of either 1.6%
or 2.0% of the acquisition price is levied on the transfer of all but publicly traded shares in Finnish companies. If
the value of the company is based on aspects other than the securities or real estate it owns, then the basis for
transfer taxation can be significantly higher in comparison to an asset deal. The buyer is generally responsible for
the payment of the transfer tax.

Secondly, the buyer cannot depreciate the acquisition cost of shares. The depreciation of the target company’s
assets may be continued within the company according to the depreciation plan applied by the seller, but
goodwill paid on the shares cannot be depreciated.

In a share deal, previous losses of the target company may be lost (or retained) after a qualified change in
ownership. Additionally, the buyer has to deal with all underlying tax risks relating to the purchased company
even though, depending on the circumstances, the seller may be liable to reimburse additional taxes due.

A sale of shares is exempt from VAT. From the seller’s point of view, a disadvantage is that the deduction of VAT
incurred on transaction costs is denied as being considered to relate directly to the VAT exempt sale of shares
and therefore the VAT cannot be deducted as overhead costs. However, according to a recent Finnish Supreme
Administrative Court (SAC) ruling, a seller of shares was able to deduct the VAT on costs relating to a sale of
shares as overhead costs when the sale was made in connection to closing down a part of the business. We
expect that there will be more SAC rulings which will provide further clarity on circumstances where the VAT
deduction can be made.

Tax advantages: Share deals are typically preferred by the sellers because under certain conditions the
participation exemption may apply in which case the sale of the shares would be tax exempted.

Confirmed tax losses of the target company may under certain conditions be utilised against the target
company’s future profits despite of the change in the ownership. Additionally, in a share deal, a buyer may gain
transfer tax savings, if assets of the target company comprise of real properties.

B) Asset deal

Tax disadvantages: A transfer tax of 1.6% for Finnish non-listed securities, 2.0% for housing or real estate
companies and similar and 4.0% for Finnish directly-owned real estate is levied in cases where these assets
are included in the acquired assets. With regard to real estate, transfer in a form of shares is therefore more
advantageous than transferring the real estate directly. Another drawback is that tax losses may not be
transferred in an asset deal.
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From the sellers’ perspective, asset deals may not be tax efficient because selling the assets may give rise to
a taxable profit at the level of the target company, and repatriation of the profits to the shareholders may be
subject to tax. Additionally, the seller has to deal with the remaining company and its potential tax liabilities.

Tax advantages: An asset deal is generally preferable from the buyer’s perspective. The acquisition cost is
allocated to the acquired assets often resulting in a step-up in the book values of the assets in question. The
buyer may begin to make depreciations on these new values (in accordance with general depreciation rules). The
purchase price may also be allocated to goodwill, which may also be depreciated.

An asset deal is out of scope of VAT when it fulfils the requirements set out in the VAT legislation. A case-by-case
analysis is usually required to confirm the VAT treatment. According to the current tax practice, the transaction
costs are generally considered over-head expenses of the seller, and therefore the VAT incurred on the costs

is deductible in the proportion of the taxable activities of the seller. In comparison to a sale of shares, this is an
advantage for the seller. However, according to a new ruling, a seller may deduct VAT on costs incurred on a sale
of shares in certain circumstances. Therefore, depending on the circumstances, a seller might be able to deduct
costs on a sale of shares as well.

From the seller’s perspective, an asset deal may be a feasible option if the company has confirmed losses that can
be utilised against taxable profit arising in the asset sale or if the conditions for a participation exemption are
not fulfilled.

BUY-SIDE

4.

WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

No special legal provisions are in place to step up the value of the target company’s underlying assets upon the
acquisition of its shares. The acquisition cost of the shares is deductible from sales proceeds of the shares unless
a participation exemption applies.

WHAT ARE THE PARTICULAR RULES OF AMORTISATION OF GOODWIL